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OT3bIB
O(QUITMATBEHOTO OMIMIOHEHTA
KaH/I¥/1aTa IOpUINYeCcKUX Hayk, foleHTa ABepueHko Hukonas Hukonaesnua
Ha auccepraiuio [ 'ym6aToBoit FOnmuu HukonaeBHEI

Ha TeMy: «CyOBeKTHBHOE ITpaBo MOAPSIUMKA Ha YIep)KaHUe pe3ysibTaTa

CTPOHUTEIBHBIX paboT», MPEJCTABICHHYIO HA COMCKaHUe YUYEHOM! CTeNeHN
KaHAUaTa IOpUINYecKrX Hayk 1o crenuanbHocTy 12.00.03 — «I"paxcaanckoe

IIPaBO; MPEAIIPUHUMATENBCKOE IIPABO; CEMENHOE IIPaBO; MEXAYHAPOAHOE YaCTHOE
IPaBO»

Huccepramnus ['ym6aroBodt FOnmuu Huxomaeusr «CyObeKTHBHOE NPaBo
MOAPSYNKA Ha yAep)KaHdhe pe3ysibTara CTPOHUTEIBHBEIX paboT» MpencTaBisIeT
coboff HaydHOE UCCIeIOBaHHWE, IIOCBAIIEHHOE AaKTyajlbHOM mpobieme
yAEpKaHUs MOJAPSNUNKOM pe3ysbTaTa CTPOUTENBHBIX paboT. HecmoTps Ha ToO,
YTO TaKoe IIPaBO MNPsSIMO NpenaycMoTpeHo 3akoHoMm B crtathe 712 'K P®, Bor
y)X€ Ha MpOTsDKEeHMM Oojiee ABajLaTH JeT MOAPSIAYMK elle HU pa3y He CMOT
peann30BaTh CBOE IIPABO Ha yJEpKaHHUE Pe3yJibTaTa CTPOUTEIbHBIX paboT.

Bmecte ¢ TeM C aBTOPOM CTOMT COIJIACHUTBCS B TOM, UYTO NpaKTHKa
ICHUCTBUTENBHO OIIyIaeT aKTyaJbHOCTh TAaKOI'0 YAEpPXXaHHUS, IOCKOIBKY
uUHOTJa (HalpuMmep, IOpH HEMIaTeXeCIOoCOOHOCTH JOJDKHHKA) YIepiKaHue
pe3yJibTaTa CTPOUTENBHEIX paboT MOXET 0Ka3aThCs €IUHCTBEHHO BO3MOXKHBIM
cnoco0OM 3aIlMThl HApyLIEHHBIX MpaB IOAPANYMKA H, B TO XK€ BpeMs,
IOBOJIBHO JIEMCTBEHHBIM MexaHU3MOM. HecMOTpst Ha 3TO ClieAyeT COrTacUThCS

C aBTOpPOM, B IOPHUJIMYECKOH JHTepaType MAeHCTBUTEIBHO Malio pabor,



IIOCBSIIIEHHBIX UCCJICIOBAHHUIO MIPOOJieM yaep)KaHus B CTPOUTENIbCTBE. B aTOH
cBsa3u pabora HO.H. TI'ymbGartoBoli mnpezncrtaBisier 0CoOYH TEOPETHUECKYIO
EHHOCTH JJIsl FOPUAMYECKON HayKH.

Conepxanune nucceprarun FO.H. T'ymbGaroBo#t cooTBeTcTByeT n3OpaHHOH
TeMe W HayuyHod cnenmansHoctH  12.00.03 - rpaxnmaHckoe — IpaBo;
peIPUHUMATENIECKOe IPaBo; CEMEMHOE IPaB0; MEXIYyHapOJAHOE 4acTHOE IIPaBo,
a TaKkKe 3asBJICHHON IeJM JUCCEePTAllMOHHOTO MccieaoBanus. Jluccepraums
COCTOMT M3 BBEACHUS, IBYX IJIaB, COCTOSIIUX U3 CeMHU raparpadoB, 3aKIIF0YeHNS,
CIIUCKA JIUTEPATYPhI ¥ TIPUIIOKEHUS.

Bce xirodeBble BOMPOCH! 3asBJACHHON TEMBbl ITOJNYYWIH B JHUCCEpPTAIAH
JIOJDKHOE OCBElIeHHEe, B pe3yjbTaTe dYero AaBTop YCHEUIHO CHIPaBHICS C
IOCTaBJIEHHBIMU 3aZadaMu. B paboTe pacKkpelBaeTcs IIpaBoOBas MNpUpoOa
yAepXaHUs, UCCIEAyeTCs IOHSATHE U COJepX aHue CyObeKTHUBHOTO IMpaBa Ha
yAep)XaHue pe3yibTaTa CTPOUTEIBHBIX pPaboT, aHATU3UPYIOTCS pa3JudHbBIE
TOYKH 3pEHUSI B OTHOIIGHUH pe3ybTaTa CTPOUTENbHBIX paboT Kak oObekTa
yAepXKaHus, (GOPMYJNHPYIOTCS NPU3HAKH TaKOTro pe3yJsibTaTra, OIpeaelseTcs
KpyT 0OBEKTOB yAEPKAHUSI B CTPOUTEIHCTBE.

HemanoBaxHo M TO, UTO aBTOp JUCCEPTallMU OPUEHTUpPYyeTCs B obiacTh
CTPOMTENIbCTBA, IPOLECC CO3MaHMsI pe3yjbTaTa CTPOUTENBHBIX paboT B
JUCCepTalli  Pa3JIOKEeH Ha COCTaBJLIIONIME HayWHas ¢  COIIACOBAHMS
CYLIECTBEHHBIX YCJIOBHH JOrOBOpa CTPOUTEIBHOTO TOAPSAa W 3aKaHIHBasl
neperayell IOCTPOEHHOIO o00BEKTa 3aKa3duWky. OTO TI03BOJIMJIO  aBTOPY
OIIPENENIUTh 3Tall, Ha KOTOPOM Y IOApsAYMKa NMOSBISETCS IMPaBO Ha yICpKaHHe
pe3ynbTara CTPOUTENBHBIX paboT. ABTOP Tak K€ yJeNseT OTHACIBHOE BHUMAaHUE
00BEKTaM HEe3aBEepIICHHOI'O CTPOUTENHCTBA, KOTOpBIe, KaK H3BECTHO, BBI3BIBAIOT
Maccy CIOPOB HE TOJBKO MPH ITONBITKAX YIePXKAHU.

ABTOpPOM JHCCEpPTallM{ I[POBEJCHO KBAMMGMUKAMUOHHOE KOMILIEKCHOE
HCCIIEIOBAHNE HAYYHO-TEOPETUUYECKUX, NIPABOBBIX U IPAKTUYECKUX IPobIeM,
IPENATCTBYIONIMX MOAPAAYUKY B OCYIIECTBIEHUM CyOBEKTHBHOI'O IpaBa Ha

yaep)kaHHe pe3ylbrara CTPOMTENbHBIX paboT. Ilocie dYero mmccepTaHTOM



chOpMyIHPOBAaHBl BBEIBOJBI K TIPEJIOKEHHS, 00jaJalolllie TEOPEeTUIECKOH H
IPaKTHYEeCKOH 3HAYMMOCTBIO U  HMEWIIHe 3HayeHHe sl  OTpaciH
IpakJaHCKOTr'O MpaBa.

Tak, MUCCepTaHTOM BIEPBBIE PACKPHIBACTCSl COAEpXaHUE CYyOBEKTHBHOIO
IpaBa MOAPSAUMKA Ha yJepKaHHe pe3ybTaTa CTPOUTENBHBIX paboT uepes
PaBOMOYHS Ha caM OOBEKT CTPOUTEIHCTBA U MPABOMOYMS Ha H3TOTOBICHHYIO
HOJPSTYMKOM HCIIOIHUTENBHYIO JOKYMEHTAlIMIO Ha TaKOH 00BEKT CTPOUTENNBCTRA.
ABTOp OTMEYaeT, YTO TaKWe IIPAaBOMOUMUS IO3BOJSIOT IOAPSAYMKY BIAAETh
pe3yJabTaToOM 0 TIepelaud ero 3aKa3uuKy, TpeOOoBaTh OT 3aKa3dyuKa OIUIaThl, a B
cllydae HeOoIUIaThl, HEe IiepeflaBaTh 3aKa3uWKy pe3yibrar paboT u TpeboBaTh
yIOBJIETBOPEHUS 3a CUET ATOI'0 PE3YNIbTaTa CBOMX UMYIIEeCTBEHHBIX TPEOOBaHUI.

OTaenpHOrO BHHMAHUS 3aCIy)KMBAaeT NPEIJIOKEHHBI aBTOPOM COCTaB
IOPUINYECKIX (PAKTOB, MPU COBOKYITHOM HACTYINICHUH KOTOPBIX Y TOAPSIUHKA
BO3HMKAeT IPaBO Ha yJAepKaHUe pe3ysibTaTa CTPOUTEIBHBIX pabor. Ocobblit
MHTEPEC BBI3BIBAET MOMEHT JIOCTHI)KEHUS pe3ysibTaTa paboT, B OTHOIIEHUHN 00BeKTa
CTPOHTENBCTBA — HCKIIOYMTEIFHO IOCNE 3aBeplieHus padoT B IEJIOM WU
3aBEepPIIEHUS] CaMOCTOATEIHHOTO 3Tala CTPOUTENBHBIX pPadoOT, B OTHOIICHHU
WCTIOJTHUTEIBHON  JTOKyMEHTAIlMd — C MOMEHTa H3TOTOBJICHUS  TaKoU
JOKYMEHTAIUHY TTOAPSTINKOM.

B nmuccepramuu aBTOp YCIELIHO CHPaBWICS C TaKUMH JUCKYCCHOHHBIMH
BOIPOCaMHM, KakK OmperesieHre OO0BeKTa He3aBepIeHHOTO CTPOUTENLCTBA U
BO3MOXHOCTh YJI€pKaHMsI Takoro obbekTa. B pesynprare 4ero gUCCEPTAHTOM
copMyIIIPOBaHbl YCJIOBHS, KOTOPEIM JODKEH OTBEYaTh 0OBEKT HEe3aBEPIICHHOTO
CTPOUTENBCTBA M IIPU3HAKM IPABOOTHOLIEHWH, CKIIAIBIBAIOIIMXCS IO IIOBOIY
yIepKaHus TaKoro o0BeKTa.

B pasmene paboThl, MOCBSIIEHHOM H3y4YeHUIO IMpobiieM B o0macTu
peaiiu3aluy IpaBa yJAepXKaHUsl pe3ylbTaTa CTPOUTEIBHBIX paboT, THUCCEPTAHTOM
copMyHpoBaHa Kito4yeBas pobdiema, KOTopas 3aKJIFoUaeTcsl B TOM, YTO C OJHOM
CTOPOHBI, NOAPSAYMK HOJDKEH IepefaTh 3aKa3zyuKy pe3yJbTaT CTPOMTEILHBIX

pa60T, IIOCKOJIBKY TOJIBKO ITOCJIE 3TOI'0 Yy 3aKa34yHKa BO3HHUKACT 00513aTeIBECTBO 110



oriaTe, obecrieunBaeMoe yaepXKaHuem, a ¢ APyrod CTOPOHBI, IIOCHIE COBEPIICHHUS
JeWCTBUI 0 Iepe/ade pe3ybTaTa CTPOUTEIBHBIX PadoT NOAPSAUMK TepseT IPaBo
BlaseHuss 00BEKTOM, KOTOPBIM K TOMY K€ OBIT BO3BEIEH Ha YyXKOM 3eMEJILHOM
YyUYaCTKe.

B cBa3M ¢ OTHM aBTOp IpeayiaraeT pasleNuTh Ilepenady pesylbTara
CTPOUTENBHBIX paboT Ha aBa dTana. Ha nepeom osrame MeXIy 3aKa3yUuKOM H
IOAPSTYUKOM ITOJITUCHIBAIOTCSI aKThI, IIOJATBEPIKIAIOIINE BBIIOIHEHHE PaboT U UX
saBepuieHre. Ha cienyromiem 3Tare IOCie IOJMy4YeHHs OILIaThl OT 3aKa3vuKa,
TIOAPSAIUUK OCBOOOKAAET CTPOUTEIBHYIO IUIOIAAKY OT NPHHAJISKAWEro emy
UMYILIECTBA W IepelaeT ee¢ BMeCTe C BO3BEACHHBIM Ha HeW OOBEKTOM
CTPOWTENBCTBA 3aKazdMKy, a TaKXKe IepefaeT 3aKa3uuKy HCIOIHUTENbHYIO
JTOKYMEHTAIMIO Ha OOBEKT CTPOUTENHCTBA, TEXHWYECKH CBSI3aHHOE C OOBEKTOM
COITyTCTBYIOIIeE O00PYIOBAHUE U APYTrO€ UMYILECTBO 3aKA3YHKa.

Takoe pelleHMe MOXET HAWTU  OpakTU4YECKoe  IIPUMEHEHHE U
CIIOCOOCTBOBATh pealin3alfiil CyOBeKTUBHOTO TIpaBa MOJAPSAYMKA Ha yIepXKaHue
pe3yJIbTaTa CTPOUTENBLHBIX paboT. s ynpolneHus pealu3aliy TaKoro INoAX0.a,
aBTOp TIpelylaraeT COIVIaCOBBIBATH MOPSJIOK Tiepefaud pesyibrata paboT B
JIOTOBOPE.

Takum oOpaszom, muccepranus FO.H. I'ymbaroBoit mpescrasuser co0oit
CAMOCTOATENIEHYIO ~ 3aBEPINEHHYI0  HayYHO-KBaIM(UKAIIMOHHYI0O  paboTy,
BBITNIOJTHEHHYIO Ha aKTyalbHYI0 TEMY, COJIEPXKaIlyl0 HaydHO OOOCHOBaHHBIE U
JIOCTOBEPHBIE BBIBOJIBI U TIPENIONKEHHUs, OTBeUarollne TpeOOBaHWIO Hay4YHOU
HOBH3HBI, UMEIOIIME 3HAUeHNUE ISl OTPACITH TPKIAHCKOIo IIpaBa u o0Iafarolme
KaK TEOPETUYECKOH, TaK U MPaKTHIECKOH 3HAYMMOCTBIO.

Bwmecte ¢ Tem pabora YO.H. I'ymOaToBoii, xak u gr000€e HCCIeI0BaHHE HA
npoOJIEeMHYI0 TEMy, CONEpPXXUT OTHENbHBIE HETOYHOCTH, KOTOpBIE TpeOYIOT
YTOYHEHHH U MOSICHEHUH, ¥ He JIUIICHO CTIOPHBIX IOJ0XXEeHUH,

1. B 4erBepTOM NONOXKEHWM IUCCEPTAHT YKAa3bIBaeT, UTO CyOBEKTHBHOE
IpaBO Ha yAeprKaHUEe pe3ylIbTaTa CTPOUTENEHBIX padOT BOBHUKAET Y MOAPSIUMKA,

HaXKe €CIIn CTPOUTCIBCTBO HE OBLIIO 34BCPUICHO. B stom ClIydac, 110 MHECHHUIO



aBTOpa, MPEAMETOM IIpaBa yAepXKaHUs OyJeT ABIATHCS OOBEKT HE3aBEPLICHHOI'O
CTPOUTEINBCTBA, IPEICTABISIIONINN cOO0M, Kak MUHUMYM, OOBEKT C BBIMOJIHEHHBIM
Ha OCHOBAHUM Pa3pEIUTENIbHON W TEeXHUYECKOW JOKyMeHTalmu o6beMoM paboT
IIEPBOTO 3Tara CTPOUTEIBCTBA (HYJNEBOrO LMKIA), HA KOTOPOM CTPOUTEIHHO-
MOHTa)KHbIEe pabOThl MPUOCTAHOBJIEHBI. XOTENOCh OBl YTOUHWUTD, SIBISIETCS JIH
OPUOCTAHOBKA PabOT o0O0s3aTeNbHBIM IPU3HAKOM O0BEKTa HE3aBEPIICHHOTO
ctpoutenserBa? Ecnu fa, To nouemy?

2. B 1mecTom moJIOXKEHUH aBTOp YTBEPXKJIAET, 4TO 0053aTeIbCTBO TI0 yIlIaTe
aBaHCa B OTHOIIEGHWU Bced pabOThl B LEJIOM M IPUMEHUTEITHEHO K OTHEJIbHBIM ee
aTamaM, He MOXeT o0ecledmBaThbCs MPaBOM YIepKaHUS pe3yibrarta paboT IIo
CJIEIYIOIIUM TTPUIHHAM:

BO-IIEPBBIX, BBUJAY OTCYTCTBHUS IIpeiMeTa yIep>KaHWs, TaK KaK aBaHCOBBIM
miatex (IpeaBapUTeNbHasi oIulaTta) MPOU3BOJUTCS MO0 SO BHITIONHEHUS pador,
0O HETTOCPECTBEHHO MOCie Havala BHITIOMHEHU paboT, HO B JIFOOOM ciiydae 10
BBIIIOJIHEHUST pabOT B IOJHOM O0BEME WM CaMOCTOSATEIBHOIO 3Tama (I[UKIIa)
CTPOUTENBCTBA U ITOANUCAHUS aKTa CIadyU-TIPUEMKH BBITTOJTHEHHBIX paboT;

BO-BTOPBIX, HEHUCIIOJHEHWe OOS3aHHOCTH IO yIUIaTe aBaHCOBOrO ILIAaTeXa
BJIEUeT 3a cOOOH MHBIe, He CBA3aHHBIC C yIeP)KAHHEM, ITOCIEACTBHIS, B YACTHOCTH:
IOJPAYHUK BIIPaBe HE IPUCTYINATh K paboTe, a HAYATyIO paboTy MPHUOCTAHOBUTE;
NOJAPSAYMK BIIPAaBE OTKAa3aTbCsd OT MCHOJHEHUs JOroBopa ¥ TOTpeboBaTh
BO3MELIEHHUS YOBITKOB, €CIIM UHOE He IIPEAyCMOTPEHO JIOTOBOPOM.

OpHaxo aHHOE CyXX/IeHUE aBTOpa AUCCEPTALlHH IIPEJICTABISIETCS HE COBCEM
yOenurensHeIM. Benp ecnu KaxApii aTanm paboT OIIAUMBAETCS ABAHCOBBLIM
IUIATEXOM, TO, HampuMep, NPH HeyIulaTe BTOPOro aBaHCOBOIO ILIATEXa, Y
HOIAPsAYKKA BOSHUKHET IOpUMYecKasi BO3MOXKHOCTE YJIEpP)KaTh BBITIOJHEHHBIN Ha
IIEpBOM  DTalle pe3yabTaT paboT, IOCKOJIBKY YACPKAHMEM BEIIM MOTYT
o0ecreunBaThCsl TakkKe TpeOOBAaHUS XOTS W He CBSI3aHHBIE C OIIATOM BeLW WU
BO3MEIIEHUEM U3JEPXKEK Ha Hee W Jpyrux YyOBITKOB, HO BO3HHUKINHE U3

0053aTeNBECTBA, CTOPOHBI KOTOPOTo JeUCTBYIOT Kak mpeanpunumarenu (cT. 359 I'K

PD).



3. B ToM >Xe ILIeCTOM IIOJNIOKEHUM aBTOp MpojosnkaeT: «Hewcmonnedue
00A3aHHOCTH IO YIUIaTe aBaHCOBOTO IUIATEXa BieUeT 3a COOOM HHBIE, He
CBSI3aHHBIE C YAEP)KaHUeM, IIOCIEACTBUS, B YACTHOCTH: MOJPSAYUK BIIPABE HE
IpUCTYNaTh K paboTe, a HauaTylo paboTy NPHOCTAHOBHTB; IMOAPSIYMK BIIPABE
OTKa3aThCsl OT HCIIOJIHEHUS OTOBOpa ¥ NOTPeOOBaTh BO3MEIIEHHUS YOBITKOB, €CIIN
MHOE He INPeyCMOTPeHO norosBopom». C ¥eM Tak JXKe CJIOXKHO COIVIACHUTHCS,
PYKOBOJCTBYSCh TE€M, 4YTO CIIOCOOOB O0ecredeHUs WCIIONHEHUS 00sA3aTenbCcTBa
HIM MEp OTBETCTBEHHOCTH MOXET OBITh HECKOJBKO M HCIIOJIB30BAHHUE OIHOTO
crocoba (HampuMep, HEYCTOMKH) He IIPEISITCTBYeT NPUMEHHUTH JPYroi
(ynepxanue).

Brickasannble 3aMedaHus, KaK BHIHO W3 UX COAEPXKAHUSA, HOCAT
JUCKYCCHOHHBLIM XapakTep M HE MEHSIOT OOmeH IOJOKUTENBHON OLECHKH
mucceprauuu  I0.H. T'ymOaroBol, koTopas SBJIsSETCS IIOJHOLEHHONM H
CaMOCTOSITEeJIbHON Hay4YHO-KBaTU(DUKAIMOHHOH paboToi, oOranaromie
TEOPETHYECKOM HOBHM3HOH M INPAKTUYECKOM LEHHOCTRIO. ABTOP CMOI HAWTH H
chopMyIMpOBaTh pelleHre PoOIeMbl, CBI3aHHON ¢ pealiu3alued cyObeKTHBHOTO
npaBa IOAPSOYMAKA Ha yAEp)KaHHE pe3ylnbTaTa CTPOUTENBHBIX paboT, Iocie
TIIATENEHOTO TEOPETHYECKOr0 HCCNENOBAHUs JAHHOTO CYOBEKTHBHOTO IIpaBa,
aBTOPOM pa3paboTaHEI IIPEJIOKEHUS U PEKOMEH/IALIMS 10 €r0 Peaan3ally.

Anpobanvs W BHEJIPEHME DPe3yJbTaTOB MAUCCEpPTAli B IONHOM Mepe
COOTBETCTBYIOT COJIEPIKAHUIO IIPOBEAEHHOr0 ucciaenoBanys. OCHOBHbBIE BBIBOLI 1
MOJIOXKEHHMS, CHOPMYIMPOBAHHEIE B JUCCEPTALIMH, OTPAXKEHBI B UETHIPEX HAYYHBIX
CTaThsiX, ONYONMKOBaHHBIX B H3MAHUAX, PELEH3UPYeMBIX MWHHCTEPCTBOM
oOpasoBaHus U Hayku Poccuiickoii Memepanuy.

Conepxxanme aBTOpedepaTa TaKk JKe OTPaXKaeT OCHOBHBIE BBIBOIBI U
IIOJIOXKEHUS TUCCEPTAIIHH.

Huccepranus ['ymGarosoit IOnmuu Hukonaesusl Ha temy «Cy6GBeKTHBHOE
IpaBoO MOAPAAYMKA Ha yJep)KaHME pe3ynbTaTa CTPOUTEIBHBEIX  paboT»
COOTBeTCTBYeT TpeboBanusaM ab3. 2 m. 9 u m. 10 IonoxkeHus o MPHCYXICHAN

YUeHBIX CTeleHeH, yTBepakieHHoro IlocranoBnenuem [pasurenserBa Poccuiickoii



Oeneparuu ot 24 centsabps 2013 rozga Ne 842 (8 pepaxuuu ot 28.08.2017r.), a ee
aBrop — Il'ymbaroBa lOnms HukonaeBHa 3aciy)XuBaeT HPUCYKIEHHS yYCHOM
CTCIIEHW KaHJuJaTa IOPUAMYECKHUX HAyK 10 croendanbHoctd 12.00.03 —
TPAXIAHCKOE  IPaBO;  NpPEINPUHMMATENLCKOE IIPaBO; CEeMEWHOE  MpaBo;

MEXIAYyHapOOHOE YaCTHOE IIpaBo.
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