OT3bIB

Ha auccepTanuonHyio padory C.A. Jsnuesa

«JIpHHIMT MCYePNAHUs NPAB HA TOBAPHLIH 3HAK B YCJOBHAX NapaJlieIbHOro

HMIIOPTa»,
IIpeCTABIEHHYIO HA COMCKAHHE YUeHOI CTeleHr KAHANIATA I0PUIMIECKUX HAYK
o cnenuadbaoctH 12.00.03 — rpaskgaHcKoe NpaBo, NpEeANPUHIMATEILCKOC npaso,
ceMeiiHOE PABO, MEKIYHAPOIHOE YACTHOE MPABO.

Bri6pannas C.A. JIANLeBEIM TeMa UCCISIOBaHUA AKTyalbHa MPEKIE BCEro,
JUIL TPAKTHKM TPUMEHCHHMS IPAaBOBBIX IMOJNOXKCHHHA §2 IJIaBbl 76 I'paxkIaHCKOro
xozekca Poccuiickoit ®enepanuu (nanee B Tekcte oT3biBa — [K PO), B 0COOCHHOCTHU
JUTSL COBEPIIEHCTBOBAHMS [IPAaBOBBIX HOPM CT.1484 1 c1.1487 I'K P®. Onnaxo naxe B
GobIIeit CTEIIEHN HHTEPECHO PACCMOTPEHHE aBTOPOM BO3MOXKHOCTEH rapMOHU3AIMH
OTEUYeCTBEHHOr0 IIpaBa TOBApHBIX 3HAKOB B CBS3U C JCHCTBHEM MEKIYHAPOAHOTO
noroBopa 0 EADC B ycllOBUAX YCTAHOBJICHHOTIO 3TUM JIOTOBOPOM PErHOHAILHOIO

MIpUHIMIIA UCUCPIIaHMs IIpaB Ha TOBapHBIﬁ 3HaK.

Bech mepuol BpeMeHu ¢ Hadana jefictBus 3akoHa P@ «O ToBapHBIX 3HaKax,
3HaKax OOCIYXKMBaHHMA ¥ HAMMEHOBAHMAX MECT MPOMUCXOXKACHHUA TOBApOB» M J0
COBPEMEHHOIO 3Talla Pa3BUTUA 3aKOHOJATEIBCTBA O CPEACTBAX HHJIMBUIYaIN3aIHT
CIIEIMATMCTEl CaMBIX Pa3sHBIX OTpacieil MPOMBIIUICHHOCTH, KaK M CICIHAIICTHI-
FOPHUCTHI TIPOSIBIISIIA MHTEPEC K TeMe MCUEPIIaHusl [[paB Ha TOBAPHBIA 3HAK. Jluckyccun
0 napayie sHOM MMIOpTe, O Hpo0leMe MCUepliaHis NpaB Ha TOBApHBIM 3HAK, O
npaBax AUCTpUOBIOTOpOB mpoxoamin B 2000-¢ rojel M HE YTHXAIOT CErOXHA,
JOCTATOYHO BCIIOMHHTH MATEPHANIBl HECKONBKHUX HPO(QECCHOHANTBHBIX KOHQEePEeHIHIT B

TEUYCHUEC IIOCIICIHUX JICT.

CyuiecTByeT OOIIMpHAsd aJAMUHUACTPATUBHO-NIPaBOBas U cynebHas NpakTHKa,
Ha OCHOBE KOTOpPO#l MpoOJeMHbIe BONPOCH MCYEPIIaHWs MpaB Ha TOBAPHBIA 3HAK
MOTYT OBITH BCECTOPOHHE H3ydeHBl. Takoe H3yd4eHHE HNPOBEICHO C.A. Jlanuessim,
KOTOPBIf ~ TpoBen  OONBIIYI0  AHAIMTUYECKYIO — paboTy 1O  HCCIICOBAHMIO
3aKOHOJATEILCTBA M IPAKTUKU €r0 INPUMEHEHHs, CIeNlal BBIBOABI O BO3MOXXHOCTH
COBEPILUEHCTBOBAHUS OTEUECTBEHHOIO 3aKOHOJATENIBCTBA, BECbMAa MHTEPECHBIC KaK C
TEOPETMUYECKOM, TaKk ¥ C MpakTHYCCKOH Toukm 3peHms. JlMccepTalmoHHOe
JCClleIOBaHNEe HE TOJBKO AaKTyadbHO W MAaclTabHO, HO Takke HHTEPECHO II0
HAIPABICHHOCTH W TO CyTH ero cojepxanus. CTpykrypa pabOTHI TOKa3hIBAeT,
HACKOJIPKO TIOJHO aBTOP U3YYHJI MOCTaBICHHYIO Ipobiemy, npuieM C.A. Jlsmues B
(GOpMyYITUPOBKE TEMBl CBOETO HCCIICHOBAHUS HAKE HECKOJBKO CYy3MII BBIOpaHHYIO

TEMY, BECIb Ha CaMOM [ICJIC B pa60Te INPUHIUII HUCYeplanya IpaB UM pacCMOTPCH



BCECTOPOHHE, @ HC TOJIbKO IJIA yCJIOBI/Iﬁ nmapaJjuiCJIbHOro UMIopTa TOBAapOB.

ITo cyTd, mapawienpHbI MMIOPT HMMEHHO I[OTOMY HEJb3sl NpPUPABHATH B
KOHTpa(aKIMK, YTO TPU TAKOM HMIOPTE IPOMCXOAUT BBO3 TOBAapa, CHAOKEHHOIO
TOBAPHBIM 3HAKOM, JICTUTUMHO BBEJCHHBIM B IPaXKJaHCKUH 00OPOT C paspelieHus
npaBoo0iIaaTelis, HO MPY PaclIMPEHUH KaHAJIOB PacipoCTPaHEeHHs TOBAPOB 32 PaMKU
COOTBETCTBYIOLIEr0 J0roBopa ¢ mpaBooOmamareneM. CreyeT YeTKO pasfensiTh
KOHTpa(aKTHBIC MOAJCIbHBIC TOBAPEl W OPUTMHAIBHBIC TOBApHI, MPU3HABAEMBIC
KOHTpaQaKTHEIMU BCIEACTBHE HX MMIOpTa Oe3 paspemleHus IpaBoobriajatels
TOBApPHOTO 3HAKa M TaKoe pasjeleHHe B HCCIEIyeMOM IMCCepTAllMOHHON paboTe

MPOBCACHO.

C.A. JlanumeBHIM MPOAHATU3MPOBAHBl OCHOBHBIE ACIIEKTHl TPUMCHEHHS
IPABOBBIX HOPM 00 MCYEPIIaHUK TIPaB U O CrI0co0ax UCIOIB30BaHUs TOBAPHOIO 3HaKa.
JluccepTaHTOM ClejiaH MHTEPECHBIH BBIBOL O Pa3JIeIeHMH aKTMBHOTO M MAcCHBHOTO
napasIelbHOr0 UMIIOpPTa, MPUYEM aKTUBHBIA IapajuleIbHBIN UMIIOPT OINPEIENICH Kak
OCYIIECTBIIACMBIIl  «HapAdy ¢  paspeuiennviM  hpasoobnaoamenem  KAHAIOM
pacnpocmpanerus mogapa, a TacCUBHBIA NAapalyIeJbHBIA MMIIOPT 3TO TOT, «Mpu
KOMOpoM uMnopmep He 6CMynaem 6 KOHKYDeHyulo ¢ npagoobnraoamenem o0vexma
unmennexmyanvrblx npas» (m.1 TON0XKEHUN, BBHIHOCMMBIX Ha 3amury). Takoe
pasjiejieHHe MOMOXET B NaJbHEHIEM CTPYyKTYPHpOBATh MPOOIEMBI MapajliebHOro
MMIIOpTa, OTIACIMB pAcIIUpEHUE KaHAJIOB pPACHPOCTPAHCHUS, HAHOCALIEE BpeX
NpaBooOIafaTelifo, OT TeX KAaHAJIOB PaCIpOCTPAHEHHUs, KOTOpbIe HA PEIyTaluIo U
JOXOJBl IIpaBooOiajgaTesis HUKaK He BIUAIOT. Takke MHTepecHa pasdpaboTaHHas
aBTOpoM Kiaaccubukarms (1.9 1MonoXeHui, BBIHOCUMBIX Ha 3aIlUTY) ABYX KaTCrOpHi
TOBApOB, K KOTOPBIM [OJDKHBEI IIPHMEHATHCS DPa3Hble MEpPBl OTBETCTBEHHOCTH: 1)
OpUTHMHAJBHBIE TOBAPHI, KOTOPBIE TAKXKE MMIIOPTUPYIOTCS Ha HALMOHATBHBIA PHIHOK
1paBooOIagaTeNieM WIX ero JULEH3MaTaMH. 2) OPUIMHAIILHEIE TOBAPBI, CYIIIECTBEHHO
OTJIMYAIOINMECS OT TOBapOB, KOTOPHIE UMIIOPTUPYIOTCA Ha HALMOHAIBHBIA PBIHOK
npaBoobiagaresieM win ero auneH3naTamu. K cymecrsennsiv omnmauam C.A Jlamnies
IpejlaracT  OTHECTH  pa3fiuuMs B cocraBe, BKyce, (opMe  IIPOAYyKTa,
OKCIUTyaTAallAOHHBIX ~ XapaKTEpPUCTUKAX,  S3bIKE  JIOKYMEHTAlUH,  YCJIOBHUSX
NPEOCTaBJICHUS FApaHTUH, KOJMYECTBE KalOPUM, YIIaKOBKE WJIM MapKUPOBKE TOBapa,
CTaHaapTax U cepTUUKAINK, a TaKKe APYTrue OTJIMYUSA, KOTOPhIE ABHO NPUBEIYT K

BBCJICHUIO B 3a0JIyKICHUE TOTPEOUTENEH.

I[HCCﬁpTaHTOM BBIABJIICHA KOJUIM3WA MCXKAY PCTrUOHAIIBHBIM - IMIPUHIUIIOM

Ucyepranus TIpaB, ycraHoBieHHBIM B JloroBope o EADC, u HaumoHaJIbHBIM
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npuHIUIoM, ycraHosieHHBIM I'K P® (1.4 monoxeHHH, BBIHOCHMBIX Ha 3aIIUTY ).

ABTOp TIpeIaraeT YCTPaHWTh NAHHYIO KOIUIM3UIO MyTEM BHECCHMS WM3MEHCHUH B
3aKOHOJATENHCTBO P®, cpopmynuposas n3MeHeHHyI0 Hopmy cratbu 1487 I'K PO n
IPUBENA TIONOKEHHMS ITOH HOPMBI B COOTBETCTBHME C HOPMOM, yCTAaHOBICHHOK n.16
IMpunoxenuss Ne26 k Jloroopy o EBpasuiickoM 5KOHOMHYECKOM COO3e. IIpu sTOM
paxken caenannslii C.A. JlanuessiM ananu3 [Tocranosnenus KOHCTUTYIIMOHHOTO Cy/ia
P® or 13.02.2018 N 8-II. ABTop paGOTHI CIIOPUT ¢ BEIBOAOM 2TOro IloctaHOBIEHHA O
npUMeHeHMH B PoccuM  HalMOHAQIBHOrO —MPUHIMIA  MCYEPIAHWs TpaB  BO
B3aMMOJIEHCTBUM ¢ PETHOHANBHBIM IPUHLMIIOM ¥ CUUTACT 3TU JBa IPUHIMIIA
POTHBOPEYAIIIMMHA JAPYT JAPYTY, IOITOMY, [0 MHEHHIO aBTOpa pabOTHI, IPUMEHATECA
B COBOKYNHOCTH OHM He MoryT. OJHAKo Ipy 3TOM aBTOP AOIYCKAET HCKOTOPBIC
MCKIIOUEHHS] M3 PErHMOHAIBHOTO MpHHIHNA 11 ToBapoB u3 crpan EADC (m.10
[IOJIO’KEHUH, BBIHOCUMBIX Ha 3aIl[UTY), OCHOBHBIM M3 KOTOPBIX CJIEIyeT IPHU3HATh
TepeynakoBKy, a TakKe BBEJCHHE TOBApOB B TIPAKIAHCKMH 000OPOT IOX IpYruM
TOBapHEIM 3HaKoM. ITpy 3TOM aBTOp pabOTHI CUMTACT BBIMYCK TOBAPOB MO NPYruM
TOBAapPHBIM 3HAKOM NIPHMEHUMBIM B TOM CJIy4ae, €CIIM [IPaBoo0IaaTenb NpoaacT OauH
M TOT K€ TOBAp I0J| Pa3IMYHBIMU TOBAPHBIMU 3HAKaMH Ha TCPPUTOPHU HECKOILKHX
ctpan EADC, a uMnoptep, Nonb3yaCch MPaBOM Ha UCIOIB30BAHUE TOBAPHOTO 3HAKA Ha
TEPPUTOPUM OJHOIO TOCYHAapcTBa, MOKymaeT Oojiee MACIICBBI TOBap Ha OIHOH
TEpPUTOPHH VISl TOCIIEAYIONEeN MapKUPOBKH M TIPOJIAKHU 110 00ee BEICOKOH HEHE MON

JApYyTruM TOBapHbIM 3HAKOM.

Tak)ke MOXHO OJOOPUTH BBIBOA aBTOpa O TOM, YTO HEOOXOAMMO
paccMaTpHBaTh MMIIOPT TOBapa B KAadeCTBE OT/ENBHOIO CIIOCO0A HCIHONB30BAHUA
TOBAPHOTO 3HaKa, @ HE BTOPOCTEIIEHHOTO A€HCTBUs (11.7 MOJNIOKECHUH, BRIHOCUMEIX Ha
3amuTy). B Tekcre paGotsl (cTp. 26-27) aBTOp pasbsACHAET CBOIO IO3MIMIO, CUMTAS
taxue BeiaeneHasle B mi.l m.2 cr. 1484 TK P® criocoObl MCIIONB30BaHMs TOBApPHOTO
3HAaKa KaK BBEJEHHE B IPakIaHCKHl 000poT ToBapa Ha TeppuTopuu Poccuu u BBO3
TOBapa Ha TEPPUTOPUIO POCCHE HEJOCTATOYHBIMU Ui ICQUHHULNK ITapajlieNbHOro
HMIIOPTA:  «3AKOHOOQmeNb C6A3bI6AE C B6030M  UCKIIOUUMENbHO —QuUIUUECKOe
nepemewjernue moeapa, a He 002060PHYIO KOHCMPYKYUIO, NPU KOMOPOU NPOUCXO0UM
nepedaua moeapa HeasMOPU306AHHOMY UMNOpMEPY WU 66e0eHue moeapa Ha
HaAYUOHANbHbLE puinok». 110 MHEHHMIO aBTOpa pPalOTHl, «meKyuas (HopmyauposKa
nynkma 2 cmamou 1484 I'K P®, onpedensaowas umnopm mMapKupo8aHHOU MoapHbLM
3HAKOM NPOOYKYUU 8 Kauecmee cnocoba UCNONb306aHUS MOBAPHO20 3HAKA, BbI3bl8AEM

DPa3HOPOOHOCHL CYOeOHOT NPAKMUKY U NPOMUBOPEUUEHLE 6bI600bL CYO0EY.



K HemocTaTkaM JMCCEPTAIllMOHHON paGoThl ClielyeT OTHECTH JMCKYCCHOHHBIN
BBIBOJI I1.5 MOJIOXEHUI, BRIHOCUMEIX Ha 3amuTy, B kotopoMm C.A. JIdmies npejiaraer
BBEJCHIE CMEIIaHHOM MOJENN UCUepIanus MpaB Ha TOBAPHEIA 3HAK, KOTOpas JOJKHA
COBMEIATh 9JIEMEHTH HAIMOHAIBHOIO, PETHOHAIBHOIO M MEXIYHapOJHOIO
npuHnuna. [1o MHEHHIO aBTOpa PabOThl, HAYUOHANbHBIU NPUHYUN UCHEPNARUA NpAs
HA MOBAPHLILL 3HAK OONJCEH NPUMEHAMbCA K Mo6apam ¢ CyujeCmeenHblMuU
OMIUMUAMY, OM MeX MOoBapoE, KOMOpble GB03AMCA HA HAYUOHANbHBIU PbIHOK
npasoobradamenem wiu €20 NUYEHIUAMAMUy», PETUOHANBHBIN TIPUHIIMII NCUCPIIAHUS
TpaB JOMKEH TPUMEHSATHCS KO BCEM OCTAIBHBIM TOBapaM - U B 3TOH YacTH MOXHO
TIPU3HATH €r0 OPaBOTY. A BOT MEXKTyHAPOIHBIA MPUHIUIT J0JUKEH NPUMEHATBCS «HA
HeKomopbie Kame20puu moeapos no umo2am npogedennozo 6 EASC sxonomuuecko2o
UCCNIe008AHUA, OYEHUBAIOUIE20 GNUAHUE USMEHEHUL NPUHYUNA UCYEPNAaHUusl npaé Ha
MOBAPHLLIL 3HAK HA CMOUMOCMb MO6AGpOE Ol KOHEuH020 nompebumeni u
BO3MOICHDLIL yuyepb 0eno6oti penymayuu npagoodradamens». VI XoTs aBTop B TaHHOM
cllydae MpeyiaraeT OTrPaiTh «HAUMEHee 3auUiyeHHbIX Npasoodiadameneisy, BCe-
TaK{ TPeJCTABIIAETCS, UTO CTONb CIOXKHAS MOJEIh Malo NpuMeHuMa. Eciu ceroxus
MBI CO3/1a/IIM TaKOi CIIUCOK KATEropHii TOBApOB, TO 3aBTPa 3TO MPUBEICT K M3JIHUIITHEH

Harpyske kak Ha oprad EADC, nmpoBofIIMi TaKKe HCCACI0BaHMA, TAK U Ha CYIBL.

MO>KHO OTMETHTH HEKOTOPYIO MPOM3BOJIIBHOCTE (POPMYIMPOBOK B M3JI0XKEHUU
aBTOpedepara, CMBICI KOTOPBIX MHOIJA CTAHOBUTCs SCCH TOIBKO IIPU NMPOYTCHUU
COOTBETCTBYIOIETO TEKCTA B JMCCEPTalMOHHON pabore. Tak, ynomuHanue Ha cTp.l
pedepara «OpusUHANLHO20 U KOHMPAPAKMHO20 MOBapa» HECKOJBKO IIMPE TEMBI
paboTBl, XOTSA MO KOHTEKCTY MOXKHO JOrajiaTbCsi O TOM, YTO HMMEETCA B BHIAY HE
KOHTpa(QaKTHBIA TOBap, a TOBAp, JETMTMMHO CHa0XCHHBIA 3aperHCTPUPOBAHHBIM
TOBapHBLIM 3HAKOM, HO BBO3UMBIA 110 KaHajaM, HE COIVIACOBAHHBIM  C
npasooOiagareneM. [Ipym 3TOM B JMCCEpPTalliM aBTOPOM NPAaBUIBHO TPaKTOBAHBI
npoGaeMbl KOHTpadakTHBIX TOBapOB B CBA3M C OPUIMHANBHBIMHM TOBAapaMy,
pacmpocTpaHseMBIMHU BHE IpeseiioB poropopenHocteil. Tak, na ¢rp.106 paborsr C.A
JlanueB fenaeT BaxXHLIN BBIBOM: «[Ipedcmagnaemcs npasuioHbiM, Ymo mamoONCeHHbIM
opeanam credyem NPUOCMAHABIUGANTL BbINYCK Ol GHYMpPEHHe20 nompebieHus,
UBLIMaMb U YHUYMOJICAMb MONbKO KOHmpagaxmuvle mosapel. Bewnyck  ons
gHYMpeHHe20 NompedieHUs OPUSUHATIbHBIX MO6APO8, CYUECMBEHHO OMAUYAI0Ue20CA
om  moeapos, NpPOOA6AEMbIX HA  HAYUOHANLHOM  pblHKe,  OO0diceH  Oblmb
NPUOCMAHOGNIEH, A NPU YCMAHOBNEHUU CYOOM (DaKma HAIUYUs CYUWeCmeeHHbIX

OMNUNULL — 6 6bINYCKeE OJIL 6HYMPeHHe20 NompedaeHUs O0NACHO ObiMb OMKA3AHON.
4
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Jlanee Ha cTp.4 pedepara yHOMAHYTBI «A6MOPU30BAHHbIE MOEAPLL), CMBICT

3TOTO CJIOBOCOUETAHUS HAO OBIIO PaCKpHITh, MHAYE M0J00Has (pasa MOXKET BBI3BaTh
HEOJIHO3HAYHOCTh TIPOYTEHMS: aBTOPU30BAHHBINA KaK OJOOPCHHBIN aBTOPOM WM Kak
OpHUrHHATBHBIN, HE CO3/AIOMMN MPOGIEM MOTPEGUTENIO (ITO CMBICITY U 110 KOHTEKCTY
aBHO BTOpoe). Taxke Ha cTp.7 pedepara Mpy NMEPEUHCICHAN 3ajad MCCICIOBAHHA
aBTOp NMPUMEHSET BEIPAKEHUE «6 chepe pe2yIuposans NPURYUNA UCHepnanus npasy,
OIHAKO MPECTABIAETCA, YTO IPUHIMI KaK IMOCTYJAT WIM OCHOBY HayYHOW TeopuH

HEJb34 peryjinpoBars.

OTMeueHHbIe HEIOCTATKH HE CHIKAIOT BIEUATIEHHMSA OT JUCCePTAlOHOM
pa6orsl C.A. JlsmmeBa W B OCHOBHOM SBISIOTCS JMOO JIMCKYCCHOHHBIMH, 6o

PEAAKINOHHBIMH.

BricuatiieHue oT paGOThl OYEHb XOPOIUEE, BHI3HIBACT YBAKCHWE BHUMAHUC
aBTOpA K JETaJISAM, PABIIBHOE YKa3aHHUE UCTOYHUKOB. Tak HanpuMep, IPH CChUIKE Ha
3apyOexHbIe MyOIMKAIUI ¥ Ha MyOnMKamy n3 cety IHTepHET aBTop yKasblBacT AaTy
oOpareHus K UCTOYHHKY, UTO CIeIyeT NPU3HATH aKTyaJlbHBIM W BBECTH B Hay4HYIO

MPaKTUKY.

Tluccepranus C.A. Jlsmuesa «[[pHHIUI HCYEPHaHKs IPaB Ha TOBAPHBIHA 3HAK B
YCIOBHAX MAPALIENBHOrO UMITOPTay ABJSETCS HayYHO-KBaNM(pUKAIMOHHON paboroi,
HAIMCAHHON aBTOPOM CaMOCTOATENBHO, OONajarolied BHYTPCHHMM €IMHCTBOM,
coziepaiiedl HOBble HAyyHbI€ pE3yNBTaThl U TIOJNIOKCHHSA, BBIABUracMbple JUId
ny6nuanoit samutel. [Toatomy C.A. JlamueB 3acTyXXUBA€T TPHUCYKICHHA YUEHOMU
CTENeHY KaHIMIaTa FOPUINYIECKUX HayK 10 crenuanbHoctd 12.00.03 — rpaxaanckoe
TIpaBo, NPEANPUHAMATEIBCKOE IIPaBo, CeMeiHoe MNpaBo, MEKAYHApOIHOE 4YaCTHOC

IpaBo.

KanaumaT ropuaudecknx HaykK,
IaTeHTHEIH noBepeHHbi OO0 _

eHTHBIH nosepeHHbii O 7Y —
«DKCIIEPTHO-KOHCYJIBTalMOHHBII 1eHTp «I"pacdo-Jloroc» E. A. Jlanununa

«06» mrong 2019 .
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