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OT3bIB

opHIHATLHOTO ONMNOHEHTA HA AHCCEPTANHIO Hecreporoii Hazeaxanb!
BaaauMupOBHBLI HA TEMY:

«OcoBeHHOCTH NPABOBOI0 PEKHMa HOY-Xay HA npuMepe poccHHCKOro,
3apyOeAHOT0 H MEKIYHAPOAHOTO ONBLITAR,
npejicTABIeHHOMN K 3aIHTE HA COHCKAHHE yuéHOil cTeNeHH KAHIHAATA
JOPHINYEeCKHX HAYK
1o cnensanbaocTa 12.00.03 - rpakaanckoe Npaso;
npelNpHAHMATENLCKOE NPaBo; cemeiifoe NPaBo; MeK/IyHaApPOAHOE HACTHOE
npaso

B ceere BaXHOCTH POTH KOMMEpPHECKM IEHHOH HHGOpPMAHH B paMKax
cTanoBJeHMA MOCTHHAYCTPHAIBHOro oOmIecTa AKTYAIbHOCTDH u30panuo#i H.B.
Hecreposoii TeMbl HE BbI3bIBACT COMHEHHH M o0yciIORNEHa, B TOM 4HCIe, TAKHMH
daxTopami, Kak SKOHOMHEYECKas ICHHOCTb NIPaB Ha CEKPET MPOH3BOACTEA (noy-xay),
MIMeHMBIIMICA TOAXOA POCCHIACKOrO 32KOHOJATeNs K YCTAHOBICHHIO COACPHKAHHA




ANCCEPTAHTOM LENH: «HA OCHOBE H3YYEHHS NPABOBLIX HOPM, NPABONPHMEHHTEILHOH
npaxTekR B Poccwmiickoii ®enepaunn u 3apybexHbix crpaHax (BemmkoOpuraHuy,
crpanax Esponeiickoro Coiosa, Coeaunennsix llltatax Amepuxu, Kurae u Anonun),
a TaKke HayyHol H yueOHOH aHMTeparypsl BbifABHTH HaubGonee XxapakTepHbie
0COOCHHOCTH NPaBOBOI0 pPeXHMa HOY-Xay B YKa3saHHBIX TOCYAapcTBax M JAaTh
TEOPETHYECKYIO OLICHKY H NPAKTHYECKHEe PEKOMCHIAIMH MO COBEPUICHCTBOBAHMIO
MpasoBoro pexxusma Hoy-xay B Poccmiickoii ®Menepannn» (c. 8 amccepraumm, c. 6
asTopedepara).

ObsexToMm HCCHeI0BaHns ABHJIHCEH 0DImecTBEHHBIE OTHOIIEHHA,

CKIanslBaOmKecs B chepe NpaBoBoH OXpaHbl HOY-Xay B Poccuiickoit Desepauun u
3a pyOexoMm.

Teopernyeckas ® smmHpHueckas 6aza HCClIEAOBaHHA BeckMa ODMIMPHA H
penpesenTatuBHa. [lpe Hanwcammm pabotel aBTOp Hcmonb3oBan cBeime 210
HCTOYHHKOB, 9TO XapaKTEPH3YET AaHHYIO THCCEPTALHIO ¢ MOAOKHTENbHONH CTOPOHSL,
mmeonnmmymme




onpeieneHsl LETb ¥ 3aa4H, NpeaMeT U ODBEKT HCCIE0BaHHA, TEOPETHYCCKAT U
amnupHueckas Oasel; 0DOCHOBaHBI Hay4dHad  HOBH3HA, TeopeTHYeckoe H
NPaKTHYECKOE 3HAYCHHE JHUCCEPTalnK; CHOPMYIUPOBAHSLI NONOKEHHA, BEHOCHMBIC

HA 3AlIATY, NPHBEAEHS! CBeeHHd 00 anpobauuy MOJYyYCHHBIX ABTOPOM HAYHHBIX

Pe3yiabLTATOB.
Teoperudeckue OCHOBbI MCCAEAOBaHHA 3ANOKEHH B nepeoii riase,

NOCBANIEHHON aHANMIY MPaBOBOTO pekuma Hoy-xay B Poccumiickodi Denepaldi.
IlpoBeacHuslii B AaHHOM pazjene 0030p MOCHAEAHMX HIMEHCHHMH TPAKAAHCKOrO
sakononatenscTBa Poccuiickoii Menepaunn B chepe NpaBoBoro peauma Hoy-xay (c.
23-29) no3BoNHA aBTOPY cleNaTh BHIBOA O TOM, HTO CYKEHHE Kpyra CBE/ICHHIA,
OXpaHAeMBIX B Ka4ecTse HOY-Xay, BCTYNAeT B IPOTHBOPEYME C ODIMMH NPHHIANAMY
Cornamenns TPHUIIC, scieacrsue dbero apTop paboTel OpeasaracT BHECTH
A3MeHeHnA B cTaThio 1465 INpaknanckoro kozexca Poceuiickoii Penepanun.
OnpenenenHblii HMHTEpeC MNpeCTaBaseT I[pPOBEACHHBLIH aBTOPOM aHANH3
BONPOCOB NpPHMEHEHHS ONIHOHOB KaK CpEICTBa MOTHBallMM pPabOTHHKOB He
pasriamarth HOy-Xay, AOCTYI K KOTOpOMY pabOTHHKH MOMY4HIH B npouecce paboTst
y paboroaarens-npasoodnajgatens Hoy-xay (c. 35-39). [lucceprantom 00OCHOBaHO,
YTO NpH peaiH3aldy OMUMOHHLIX NMpOrpaMM /Ul pabOTHHKOB CiedyeT NPHMEHATh
Mozeb ONIHOHA HA 3aKmoueHHe aoroeopa (crates 429.2 ['paxaanckoro xoaexca
Poccuiickoii ®enepaunn), a Mojenb ONIHOHHOro Aorosopa (crates 4293




Wranuu 1 CLIA).
Onpejienss 0coOEHHOCTH pacropskeHHs HCKIIOHHTETbHEIM mpaBoM Ha HOY-

xay (c. 58-68), aBTOp BHLACIACT NpaKTHYECKHE npoGrnempl, CBA3AHHBIC C PHCKOM

yTpaThl KOHOHICHIHATLHOCTH cBencHHH, COCTABIAIONMX HOY-Xdy, W MpeIaracT

aKTyanbHbIe pelieHH A BBIABICHHBIX npobieM.
Ocoboe BHUMaHHE JHCCEPTAHT YIS HCCIe0BaHHI0 KOMILIEKca BONPOCOB,

CBSZAHHBIX €O CUyxeOHBIM HOy-xay (C. 68-80), mo pesyJibTaraM KOTOpPOTO
chopMyIHPOBAHO  TIPEIOKEHHE AWccepTaHTa O 3aKOHO/ATENIHHOM 3aKpernJieHHH
npaBa pabOTHHKA Ha BO3HArpaXJeHHE BO BCEX cy4asx co3aHHd UM ciyxebHoro
HOY-Xay.
BaxHOe TEOpeTHKO-OMIHUPHIECKOe 3HAUEHHE HMECT obpainieHHe JHCCePTAaHTA
K aHATH3Y HEKOTOPBIX AcNEKTOB OTBETCTBEHHOCTH 3a HAPYIICHHUE HCKIIOYHTEIBHOTO
nmpasa Ha Hoy-xay (c. 80-90). Ha ocnHoBe CHCTEMHOI'O aHaJK3a HOPM MaTepHaibHOro
M [poleccyanrbHOro TpaBa cjieflad BBIBOA O TOM, HTO B CHITY nNpUMeHeHHs K
HAPYIIHTENO HCKIIOYHTENBHOrO Npasa Ha HOy-xay obmiell nmpe3yMmiidd BHHBI
06S3aHHOCTb 10 AOKa3biBaHMio myHKToM 2 crathh 1472 ['paknanckoro Koaekca Pd
OCHOBAHHI 11 0CBOBOKICHHS OT OTBETCTBEHHOCTH 3 HE3aKOHHOE MCIONB30BaHHE
HOy-Xay JOJDKeH HecTH mnpenojiaraemblii Hapymmrens. He MeHee BOKHBIM H

3aC/yKHBAIOIIWM BHHMAHHMS ABJIAETCS M NPEITOKEHHS JHCCePTaHTa O JOTONHEHHH

nonoxennii crateu 1472 I'pakpanckoro komekca P® 00 OTBETCTBEHHOCTH 32




kotopeix CIIA, BemnkoGpuranus, crpanst Esponeiickoro Corosa (Mramus,
®panuus, l'epmanus, Hsenus, Mansra), Kuraii, Sinomns.

OrnenbHOro  ynmoOMMHaHHS M NOJOKHTENbHOH OHEHKH  3ac/TyKHBAeT
noapoOHBIH aHaH3 nonoxkenuit npunsToli B 2016 roxy «Jlupextnssi Esponeiickoro
Colosa o sammre 3aKkpeITOro HOy-Xay H /eNOBOH HHQOpMAmHH (CeKpeToB
MPOM3BOJCTBA) OT MX MNPOTHBONPABHOrO MPHOOPETEHHS, HCNONL3OBAHAS M
packpeitis» (“Directive (EU) 2016/943 of the European Parliament and of the
Council of 8 June 2016 on the protection of undisclosed know-how and business
information (trade secrets) against their unlawful acquisition, use and disclosure™) (c.
122-124).

Henb3s He ynoMsHYTb H O TOM, 4TO NpH PacCMOTPEHHH NMPABOBOTO PEXHMA
HOYy-Xay B CTpaHaxX aHIJIOCaKCOHCKOH mnpaBosoit cuctemsl (c. 95-115) astop
noApodHO H 06CTOATENBHO HCCIE0BAN HE TOJNBKO HOPMATHBHBIE NPABOBLIE AKTHI, HO
H CcyneOHY MNPaKTHKY, ABIAIONIYIOCH, KaK HM3BECTHO, BANHEHIIHM HCTOYHHKOM

Nnpaea B YIIOMAHYTOH [IPaBOBOMH CHCTEME.
B  3akmoyeHHH ToABeJEeHHl HTOCH  [IPOBEJAGHHOr0  HCCJICNOBaHHS,

copMyIHpPOBaHBEl OCHOBHBIE BHIBOJIBI H IPAKTHYECKHE PEKOMEHIALMH, K KOTODLIM
aBTOP MPHILE 10 ero pe3ynbTaTaM.

Takum o6pasom, H3bpaHHas aBTOPOM TeMa PACKPhITA JOCTATOMHO MOAPOOHO,
uejib HCCAedOBaHHA MAOCTHIHYTA, MNOCTABICHHBIC 3alavyd YCOCMIHO pelleHbl, &
cozepKaHue pabOTHI H3N0KEHO B Ofi mocnenoBaTeNbHOCTH. Pasnens




xoaexca Poccuiickort ®eaepaunn u OTAeNbHEIE 3aKOHOIATeNbHEIE aKkThl PoccHiickoii
@Qenepaupu’, B aBTOPCKOH OEHKEe 3aKpeIUIeHMIO 3a obnajareneM HOY-Xay
MCKIIOYHTENILHOTO MNpaBa (J1erajbHOi MOHONOJHHM), a Takke B cHopMyTHpOBaHHBIX
NpeanokKeHHAX MO COBEPIICHCTBOBAHMIO POCCHICKOr0 3aKOHOJATENILCTBA B
paccmartpuBaemoii cdepe (crateu 1129, 1465, 1466 u 1472 IN'paxaanckoro kojekca
P®). Kpome Toro, mHayyHas HOBH3HA [pOBE[AEHHOr0 HCCNEJOBaHHA B
KOHIIEHTPHPOBAHHOM BHJE NpeACTaB/IeHa B 8 NMOJOKEHUAX, BHIHECEHHBIX Ha 3aIHTY.

OTH MONOKeHHs 00JaNaloT HAYYHOH HOBM3HOM, GONBUIMHCTBO H3 KOTOPBIX
MOKET ObITE MOjIepKaHo.

Teopetmueckas W mpakTHYeckas  3HAYMMOCTh  JHCCEPTAllHOHHOTO
HCC/IEIOBAaHHA  COCTOHT B TOM, YTO MpelIOKeHHs H  PeKOMeHJallHH,
c(OpMyIHPOBaHHBIE B JIMUCCEPTALHH, PA3sBHBAIOT M AOMOJHAIOT HAYYHBIE 3HAHHS B
cepe MpaBoBOro pexHMa HOY-Xay M MOTYT OBITh MCHONBL30BAHBI B TEOPHH
rpaxaaHckoro npasa. Kpome Toro, BbIBOJEI M NpeIIOKEHHS IHCCEPTAHTa MOLYT
OBITE HCIIOJIB30BaHBI B IpOLiecce JalbHEHIEro coBepuIeHCTBOBAHMS IPAKIAHCKOIO
3aKOHOJaTe/IbCTBA, B NPABONPHMEHHTENBHOH MpaKTHKE, a TakKe B Mpollecce
NpenojiaBaHkusd  Kypca TIpPaKJAHCKOTO IpaBa H  CHCHHANBHBIX  IHCHHIUIHH,
MOCBALICHHBIX BONPOCAM MPABOBOH OXpaHbl MHTEIEKTYANBHON COOCTBEHHOCTH, B

BBICIIHX Y4eOHBIX 3aBeJeHHAX.




NPAKTHKH, B TOM HHCIE 1S, '[JH.GGMOTPEHHHX B MHOCTPaHHBIX CYIax, HITIOCTPHPYIOT

KHe BHIBOIB W TONOXeHus. B juccepraitd CONCPHHTCH pan
uit B HOpMBI ['pamIaHCKOro

MHOTHE TeopeTH4iec

Npe/IOKEeHHH O BHECCHHH HaMeHeHHil H JOMOJIHEH

xonekca Poccuiickoii ®eneparuu, KOTOpBlE MOTYT MpPeiCTaBIATh HHTEpec A

pasBUTHA pPOCCHICKOTO 3aK0HONAaTENLCTRA.

AnpoGauns H BHEIPEHHE pesynsTaToB AMCCEpTAalMH B nonHoi Mepe

COflepAaHHIO TIPOBE/ICHHOTO MCCIICOBAHNA. (cHOBHEIE BLIBOIBI

oTpakeHbl B 5 HayHHBIX paboTax,

COOTBETCTBYIOT
nonoxkenns, chopMynHpoBaHHEle B AHCCEPTALIHH,

4 W3 KOTOpHIX - HaydHbple CTaThH B H3IAHHAX, peKoMeH0BaHHBIX BAK npwu

5
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MuHHcTepeTBE 00pa30BaHua 1 HAYKH Poccuiickoii Peaepallii.

Briiecka3aHoe CBHIETENLCTBYET O TOM, 4TO JAHCCEpTallid H.B. Hecrepogoii
rayBOKO, BCECTOPOHHE W BBICOKOM HaydHOM ypOBHE pacKpsIBaeT npodaeMsl
jaqBEeHHON TeMbl. AKTyalbHOCTh, Hay4Has HOBH3HA, TeopeTH4YecKas H
[paKTHHYeckas eHHOCTh NPOBE/ICHHOrO HCCNENOBAHH He BBI3BIBAIOT COMHEHHH.

OjHaKo HEKOTOphe MONOKEHHs BHI3BIBAIOT ONpEE/]CHHBIC BOTMPOCH H

3amedaHuA.
1. [puMeHHTENBHO K MTONOKEHUIO HA 33LUTY Ne 1 cnenyeT yTOYHHTHL MOMEHT

HOBM3HEI JUIS HAYKH TPaXA4HCKOrO TNpaBa, YYMTHIBas, HTO 3aKpPEILICHHE
HCKIFOMHTEILHOTO NpaBa Ha HOY-Xay H €ro 060pOTOCNOCOOHOETL € OYEBHIAHOCTHIO
cenyior u3 vacth derseproii [K P®, a cnopbl OTHOCHTEIIEHO NPaBoOBOH TpH

HOY-Xay H HNpeUIOKeHHA 06 MCK/IIOYEHHH HOYy-Xay H3 4YHCIe

pacnpocTpaHeHHe Ha Hero He JIeraibHOH, a
TIpeanokKeHHs JOCTATOMHO MOAPOOHO H3y4eHb! B HAyKe.

2. B nonoxennn Ha sammuty No 5 aBTOp IpE
npeayemorpentoe 'K PO uucio ynoMaHyTsIX B My
B CydYae HapylIeHHA HCKIIOYHTENbHBIX MpaB



BO3MOWKHOCTE JUTA TpaBoobnanatens BMECTO BO3IMEIUEHHS YOBITKOB TpeboBaTh
BILICKAHMS KOMMEHCALHH B YCTAHOBICHHOM 3aKOHOM pasMepe, MyTeM HOMOIHEHHA
cratei 1472 TK PO cootsetcTByIomei Hopmoii». [IpeacTaBIaeTcA, ¥TO BKIIOUCHHE
Hoy-xay B HopMmbl cT. 1252 I'K Pd Helenecoo6pazHo, MOCKONBKY B JAHHOH CTaThe HE
nepeuncienbl 00heKThl, HCKIIOHHTENEHOE NPABO HA KOTOPLIC oXpaHAeTCs MPaBOBbIM
\EXaHH3MOM KOMIGHCAIHH, 8, HCXO/A M3 Crieuu(puKky NpaBoBoli NPHPOIE HOY-XaY,
AHAYHTETBHO OTIHYAIOLIefics 0T OOBEKTOB, B OTHOLICHHH 3alllHTEl MPaB Ha KOTOPHIE
NpUMEHsieTcA  KOMIEeHCalus, NpUMEHEHHe TaKoro cnocoba 3ammTHl  TpedyeT
MONOMHHTENEHON apryMeHTallHH.

3. B paboTe AOCTaTONHO GONbIIOE BHUMAHME YICNCHO 3aKOHOAATEIbCTBY
Sronnn, CLIIA # APYFHX roCYAapeTs, OJHAKO aBTOP He (POPMYJIHPYET BRIBO/BL, B TOM
uuclie B BMje NONOKEeHHH Ha 3alMTY, O BO3MOMKHOCTH HCIIONB3OBAHHS 3apyOexKHOro

OMBITA B OTEYECTBEHHOM 3aKOHOIATENLCTESC H HPHBOEPHMEHEHHH, GTP&HH'-IHBEH{IB

KoHCTaTauHell OTAeNbHBIX (GAKTOB, HANpHMep, 0 KBaTH(HKALHH HOY-Xay B KadecTse
MHTENNEeKTYAIbHOH COOCTBEHHOCTH (OXPaHAEMOro pe3yibTara HHTEIEKTYAILHOMH

esTeNsHOCTH B 3apyGekHBIX npasonopankax, B yactHoctH, CIHLA, Hranuu, Kntae,

SAnonun (nosoxenue Ha 3amuTy Ne 1).

4. HecmoTps Ha J0CTAaTO4HO TNOAPOOHOE PACCMOTPEHHE NPaBOBOTO PeKHMA
noy-xay B CILIA (ctp. 95-103 auccepraiimi), AHCCEPTAHT HE YIOMHHACT O NPHHATOM
B 2016 rony mopmarueHoM akte “Defend Trade Secrets Act”, B COOTBETCTBHH C
kotopsiM B 3akomomaresnberso CIIIA BHeceHBI MIMGHEHHSs B HYacTH NOpsKa M
YCJIOBHI 3alIATHI paB o0b/agare/id HOY-Xay. .

OTMeueHHBIe HEJNOCTATKH ABAAIOTCH 1O Oonbilel 4acTH
HOCAT YAcTHBI XapakTep W He CHWKAIOT BICOKOH OUEHKH I
HAYHHBIX H PAKTHYECKHX Pe3y/bTaTOB HOCHE10BAHMS. - '

Jucceprauus H.B. Hecteposoii sBisercs
Hay4HO-KBaIH(PHKALHOHHOH paGoToii; oOnagaer B






