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OhHIMAILHOTO ONIIONEHTa
Ha nuccepranuio Hecrepopoii Haxexnni BraxuMupoBHbI
Ha Temy: «OCcoGeHHOCTH HPaBOBOIO PeKUMA HOY-XAY
HA IpHMepe POCCHICKOr0, 3apy0esKHOro H MesKIy HAPOTHOTO ONBLITAY,
IPeCTABACHHYIO K 3AIHTE HA COMCKaHue
YICHOI cTellenr KaHAMIATa IOPHIHYECKAX HAYK
no cpendagbHocTH 12.00.03 - rpaskaanckoe npaso;
DpEANPHEAMATENbCKOE IPABOo; ceMeliHoe NpaBo;
MERTYHAPOTHOC YACTHOE NIPaBo

Huccepramus H.B. Hecteposoii mocesmena Teme, KOTopas HpOJOIDKAET
OCTaBaTHCA AKTyaTbHOU Ha MPOTAKEHWH IIATENBHOTO BpeMenHt., B akTyalbHOCTS
CBA3AHA KaK C B@KHOCTHIO M OCTPOTOH IpobiieM OXpaHBl M BBEJCHUS B
TPRAAAHCKHE  000POT  KOHQHMICHIHATBHOM — HHQOpMAliW,  CBeJeHWH,
o0nagarommx KOMMEpPYEeCKoH | LIEHHOCTBIO, TakK " C H3BECTHOH
HCONPCACHCHHOCTBIO M JOKTPHHAIBHOH — CIIOPHOCTBIO  JIeiiCTBYyIOMINX
3aKOHOJATEIbHBIX peler il B 570l cepe.

ABTOp, 10/IpazyMeBas B cpoeii paboTe mox HOY-Xay JOCTATOYHO IIHPOKYH
Kpyr oOBCKTOB, oxpaﬁﬂeMHx B pasnnqﬂﬁx IIPaBoNoOpsAKaX B paMxax IOHATHI
«3axpeiTol  mHdopmamn»  (undisclosed information), «xondmrenImMaTLEON
HHQOPMALIAN (conﬁdential information), «nenoBsix cexperos» (trade secrets),

AHAIM3UPYeT NOAXOMBI K HX IpaBOBOH  OXpaHe, CyI(ECTBYIOIIHE B



MEXIYyHapOAHBIX — TIOTOBOPaX W  3aKOHOMATENBCTBE  3apyOEeXHBIX  CTPaH.
LlenTpambHoe MECTO B OMCCEPTAIMOHHOM HCCHEIOBAHMH 3aHHEMAET I10;{poOHEIH
aHalH3 TpaBOBOIO pexuMa HOy-xay B Poccumiickoif ®enepaunmu. [lucceprant
060CHOBBIBAET HEOOXOMMMOCTE IPOBEISHIe TAKOTO aHATH3a BO3PACTAHUEM POJIK
MHHOBAIME B 3KOHOMHYECKOM pasBHTHM Poccun W memsiMu (OpMEpOBAHUS
ONaroNpHATHOIO MHBECTHIIOHHOIO KiIuMara. B  pabore paccMaTpUBAalOTCA
LOCHCAHHE H3MeHeHHs B HONOKEHUAX O HOY-Xay (CekpeTax NIPOM3BOICTBRA),
BHECEHHBIE B rnasy 75 I'paxmganckoro Kd;:[eKca Poccuiickoit @eneparuu (nanee —
I'K P®) 82014 1., a Taoke cotepxanne HOBO HwmpexTrse! Esponetickoro Coroza
2016/943 o6 oxpaHe IeNOBLIX CEKPEIOB, paHee He IIOJy4aBHIHE OCBEIleHHsS B
AUCCEPTALMOHHEBIX HCCIIEOBaHMIX.

H.B. Hectepora mnokasemBaer cBo6ojiHoe BHafeHue TeMoH, m3bpanuoit msa
HAy4HOTO MCCTIeNOBaHUA, a Taioke BCECTOPOHHEE 3HAHHE JCHCTBYIOIIETO
POCCHHCKOI0 3aKOHOIATENBCTRA M 3HAKOMCTBO ¢ HAYYHOM awreparypoit B chepe
VHTENNeKTyanbHpX  1pas.  JluccepranToM Taloke HCHOMB3YIOTCH B paGote
MHOCTPAHHOE  3aKOHONATENBCTBO M HAYYHBIE HyGIMKaUMu  3apyOexHBIX
CIENHMATHCTOR, IPUMEPhl U3 POCCHHCKOH © 3apyOexHOl cyueOHON NpaKTHKH.
Hucceprarms COTIPOBOXKIACTCA JOCTaTOYHO OOIIMPHEIM CITHCKOM
MCIIOG30BAHHOM NHTEPATYPBl, B KOTOPOM Hapsgy ¢ paboramMu B obmacTy
VHTCIUICKTYalbHOH ~ COOCTBCHHOCTH — COBPEMCHHBIX  POCCHHCKHX — VUeHBIX,
YUOMSHYTBI Takke TPYABl OTCHECTBEHHBIX KIACCHKOB I'PAXKIAHCKOTO IIpaBa H
psiia MHOCTPaHHBIX dBTOPOB.

Teoperuyeckas neHHOCT: ¥ HOBU3HA paboTst H.B. Hectepogoit coctour B
TOM, 4T0 B Helf BUepBBIE C MOMEHTA BCTYIUICHMA B cuIy | okTs0ps 2014r.
usMeneHMH X riase 75 T'K P® mpoemeHo KoMImiexcHOe HCCTIeIOBaHUe
paBoOBOro pekuMa Hoy-xay B Poccuiickolt ®epmepammu. CymecTBeHHBIM
OTNIMYHEM NaHHOH paboTHl 0T Honee PaHHHX JHCCEPTALMOHHEIX HCCIIENOBAHMH,
TIOCBAMICHHBIX IPABOBOMY PEXHUMY CEKPETOB MPOU3BOACTEA (HOY-Xay), sSBIseTCS
HNOSHLA  aBTOPA, BBIP@XAIOWAACA B IOMICPIKKE MICH TPUIHAHWS HOY-Xay

00BEKTOM HMCKIIOTHUTELHOTIO IIpaBa B HelgxX odecredeHus OecpensTCTBEHHOTO



000poTa TpaB Ha KOMMEPUECKH IIEHHYIO KOH(DUACHIHAIEHYIO MH()OPMAITHIO.
ABTOPOM  JTHCCEPTALMM  LPEHCTABNEHLl  IIPEUIOKEHUS IO JanbHeHneMy
COBEPINCHCTBOBAHUIO POCCHHCKOIO 3aKOHONATENBCTBA B PAcCMATPHBACMOIA
ctepe, creTaHHBIC HA OCHOBE KOMIUIEKCHOIO aHAlU3a 3apyOeKHOro ONBITa ¢
YYETOM €ro IOCHeAHUX U3MEHEHHUIHA.

TaxkwM oOpazom, mposenenmoe H.B. Hecreporoli  jiccepranmonsoe
MCCIENOBAHME  SIBISETCS AaKTYalTbHBIM | CBOCBPEMEHHLIM, IPEICTABISET
TEOPETHYISCKHUH U IPaKTHYECKHU HHTEpec.

Comepxaune muccepramun H.B. Hecrepogoit COOTBETCTBYeT M30paHHOoi
Teme, Hay9IHOH CHEeLHATBHOCTH 12.00.03 (TpaxjaHCKOE  IpaBo;
MPCANPUHAMATENBCKOE IIPABO; CeMEHHOE MpaBo; MEXKIYHAPOJHOE YACTHOE
OpaBo), a TAKKe 3aSBIEHHOH LN WCCIeqoBAHUA (c. 8 mwuccepraumm, c. 6
aBTOpedepara).

CprKTypa AUCCePTalMU COOTBETCTBYET 3a1dayaM, KOTOPHIE ITOCTABIIIA
nepex cobo#t H.B. Hecrepopa. [uccepramus coctout m3 BBEICHYS, ABYX IJIaB,
BKIIOYAIOTIHX  OTUHHAIIATE naparpadoB, 3akmOUeHHsI, a Taloke CIOMCKa
UCTIONb30BAHHBIX  HOPMAaTHBHBIX aKTOB, Hay4HOM ImTepartypsl H cymeGHol
IPAKTHKH.

Tleppas ri1aBa cONEPXHT KOMIUIEKCHBIH aaiu3 NpaBoBOro peXHuMa HOY-
xay B Pocenn. Ilepsriit maparpag «Ycmosus oxpassl CBedeHMi B KagecTse HOY~
Xay B POCCHHCKOM 34KOHOZATENHCTBE», IIOCBANICH B OCHOBHOM oOMNIei
XGPAKTEPUCTHKC IIPABOBOTO PEXHUMa HOY-Xay MO JAEHCTBYIOIEMY POCCHICKOMY
3AKOHOAATeIIBCTBY C y4eTOM M3MeHeHy i, BHeceHHHIX B Hero B 2014 roxy.

AH&HKaﬂpyﬁ TOCICNHNE U3MEHEHNS B Chepe IPaBOBO OXpaHbl HOy-Xay (C.
23-29 nmuccepralluu), aBTop IPHXONUT K BRIBOY O TOM, YTO CYXXEHHE Kpyra
CBEICHUH, OXPAHIEMELX B KATeCTBE HOY-Xay, HCKIIOUAET BOMOKIOCTE BBEICHIS
B TPXKIAHCKUH 000POT Ipas Ha HHYH KOMMEPYECKH IIEHHYIO HHPOPMAIIHIO, YTO
KOCBEHHBIM 00pasoMm co3maer «Bapbepsl IS 3aKOHHOI TOPrOBIN» X
npotusopeunt nyxy Cormamenms TPHUIIC. Ha stoM ocuoanum AUCCEPTAHTOM

TIpCATaraeTCs M3MEHUTH ACHCTBYIOWIYIO penaxmimio ¢1.1465 TK PO, zaxpenus B



HEH BO3MOXKHOCTh OXP2HBI B Kad9ecTBe HOY-Xay MEOOBIX CBENCHMIL, a He TOIBKO
CBE/ICHUH O pe3ylbTaTax MHTE/UIEKTYANbHON HESTeABHOCTH B HAYYHO-
TCXHUIECKOH cdepe ¥ 0 crmocobax OCYINECTBIGHHS IIPODECCHOHANLHON
ASSATEABHOCTH.  JTO, KaK IpPEACTaBIACTCS, yOeIMTeNnbHOE IIpeIOKenue
AUCCCPTAHTA HAIIO OTPAXCHHE B IIONOKeHHM Ne 3, BEIHOCHMOM Ha 3alIdTy (C.
11-12 muecepranum, c. 9 aBropedepara).

MOKHO COINIACHTBCS C BEIBOAOM aBTOPA O TOM, YTO BAXKHBIM Kak C
OPaKTUIECKOM, TaK M C TEOPETHUYECKON TOUKM 3pPEHHS CIENCTBHEM OTMEHSI
0053aTeNbHOTO  TpeGOBaHMS O BBEJCHHH pEXIMa KOMMepuYecKoi TaliHBl B
OTHOIICHUH HOY-Xay SABIIETCS TO OOCTOATENBCTBO, YTO Telleph 0bIajareiem
HCKIIOMUTENHHOTO IIpaBa Ha HOY-Xay MOXKeT CTaTh MPAKAAHUH, He 00Jafarorii
CTaTyCcoM HHINBHAYaNbHOro npemupuauMartens (c. 31-32 mwccepramms, c. 15
aBTopedepara).

HJocTaTouHo  MHOrO  BHUMAHHS  VICJIEHO | JHICCEPTaHTOM  TakiKe
PacCMOTPEHHUIO BOUPOCA 00 WCMONB30BAHUN ONIHOHOB KaK CPEeACTBA MOTHBAIIM
PaOOTHUKOB K HEPASITIAIEHHIO CONEPKAHHI HOY-Xdy, OOCTYII K KOTOPOMY
IOJyHeH MMM B paMKax TpynoBoH nesrensHoctd {c. 35-39 mucceprammm, c. 15
asropedepata). MuTepecHol mnpencraBIfeTcs MOBHIHS aBTOpa, KOTOPEIH
APryMCHTHPOBAHHO MOKA3HIBACT, YT0 B TAKHX CIyYasx cCielyel IPHMEHSTH
MOJEIb ONIMOHA HA 3aKFOUeHHEe Jorosopa (¢T. 429.2 TK PD), Tak xak Moneminb
OmHOnHOTO foroBopa (¢1.429.3 TK P®) B gammom ciydyae He IIPHMEHHMA.
Hauupiil BLIBOZX 3aKkpeivied B nomoxernd Ne 7, BHIHOCHMOM Ha samuTy (c. 13
auccepTaiym, ¢. 11 aBropedepara).

Bropo#t maparpad «Cozepxanne HCKITIOUMTEIBHOIO npaBa Ha HOY-Xay»
TMOCBAIICH HCCICTOBAHMIO TUCKYCCHOHHOTO B POCCHACKOM NOKTPUHE BOIPOCA O
BOSMOXHOCTH M HEOOXOIMMOCTH OXPaHBl HOY-XAy IPH TMOMOIIM HMHCTHTYTA
HCKIIOTHTENBHOTO paBa (¢. 42-51 auccepranuu, c. 16-21 apTopedepara).

llpencrasasercs, 4To aBIopy yAaloch HaTW AOCTATOYHO ybenurensHbIe
JIOBOLBL B TIOIL3Y HENeCOO0pasHOCTH CYMIECTBOBAHILI TaKoM OXPaHB HOY-Xay,

JeHcTBYyIOIEH B HacTosIee BpeMs B Poccmiickoi Dejepallti COOTBETCTBHU ¢



nonoxenusamu raasel 75 I'K P®. B yactHocTH, IuccepTant B cBoeil pabore
AOKa3bIBACT, YTO HaNWYHe MCKIHOYHTENBHOTO TIPaBa SBIFETCS €lBa U He
CAHMHCTBEHHOY BO3MOKHOCTBIO I7if obmajarens HOy-Xay COBepUIATh CJENKH,
HAlIpaBNeHHBIC HA IIPENOCTABICHWE IIpaBa HCHONB3OBAHMS HOY-Xdy IPYTHM
nunaM. JlaHHBIE Te3uC sBAeTcs Haubosee LEHHBIM B COAEPKAHMU MOIOXKEHUS
Nel, Brigocnmoro Ha sammty (¢.10 mueceprammy, c. 8 aBropedepara).

B 1mensx obGocHosanus cBOGH NO3UIHM  4BTOP BROJHAT ITOHATHE
«HHQOPMAIMOHHEI Pe3yabTIaTy, KOTOpPOE CHHTAeT Colee HONXOMANAM Ui
OmMCaHUS HOY-Xay, 4eM HPOCTO «MH(OPMAIMA» MM «CBEHCHHS», MOCKOIBKY
TaKHM 00pa3soM OIYEPKHBACTCS TOT (BAKT, YTO PEYpb HAET HE O IPOCTOM MAcCHBe
ABHHEIX, & O Pe3yJbTaTe UX onpenenennoi obpaborku (c.20 u 45 aucceprarmum,
c.15 aBropedepara).

3acmyuBaeT BHEMAHHS HeOECCIOpHas, HO OPHIHHANBHAS KOHLENIH
JUCCEPTaHTa 00 a6CONIOTHO-OTHOCHTEIBHOM XapakTepe MCKITIOIHTEIBHOIO IpaBa
Ha HOYy-Xay (1omroxenne No 2, BRIHOCKMOE Ha 3ammTy - . 11 muccepramuy, ¢. 8-9
asropedepara). 1losunus asropa OCHOBAHA Ha TOM, YTO 3AIIPET HCMONB30BATH
HOY-Xay SBILIETCS OHMM H3 JIPaBOMOYHA B COCTaBe MCKIIOYHTENBHOIO NpaBa.
llockonbky CyTH OXpaHbl HOY-Xay COCTOMT B YCTAHOBICHHH pexuMa
KOH(UICHIMALHOCTH, TO NOCTYN K HOY-Xay Y HEONpENeTeHHOTro Kpyra JTHII
OTCYTCIBYET, H, CIIEI0BaTCIBHO, HEBO3MOXKHO MPUMEHNTH 3AIIPET UCIIONH30BANMS
K moOBIM TperhuM nuilaM. Takoe NpaBo BO3HMKAeT y IpaBoobiamaTens, Mo
MHCHHUIO JAUCCEPTaHTa, TONBKO B OTHOMEHHH IIMLU, KOTOPEIM IIPaBoOOIajaTelh
[PENOCTABUIL JIOCTYIl K HOY-Xay W 1paBO HCIOJIB30BAHAS B ONpeleNeHHBIX
ToroBopoM npenenax. Takum o6pa3oM, B ZAHHOM cIydae aGCOTIOTHE Xapakrtep
MMEET TOJNHKO OTpaHMYeHMe [OCTYyNd K HOY-X&y, HOCKONBKY HMEHHO 5TO
TPEOOBAHME HAIPABICHO MPOTUB HEOUPEeIeHHOTo Kpyra mui. TpeGoBaHHue ke
IIOJIYYaTh PaspelIeHue Ha MCHONE30BAHME HOY-XAy MOXET IPHMEHATHCS JIHINE K
KOHTpareHTaM NpaBooOIafarels o J0roBopaM, TO €CTh MMEET OTHOCHTETbHbIH
xXapaxrep.

Bo Bropom maparpade meppoii [aBI TaKkKe PACCMATPHBACTCS BOIPOC O



MOMEHTE BOZHUKHOBEHHUS HCKIOYUTENHHOTO IpaBa Ha HOY-XAy, KOTOPHIH CBs3aH
C  HEOOXOIFMOCTBIO s  NpaBoOGNAlATeNs TPOHM3BECTH  OIpeelieHHbIe
MEPOTPHATHA, HAIPABIEHHBIE HA YCTAHOBICHHE Mep IO COGIIONEHHIO
KOH(UASHITHATEHOCTH (C. 57 auccepraruy, . 20-21 apTopedepara).

Tperuii maparpad «OcoGeHHOCTH PAaCHOPSKEHUT MCKIIOYHTENBHDIM
PaBOM Ha HOY-Xay» HMOCBAIICH 001ell XapaKTePUCTHKE OCHOBHEIX JOTOBOPOB B
0bnacTy  pacTIOPsKCHHS HCKIUOYHTENBHBM IPABOM Ha HOYy-xay (Jorosopa
OTHYXKOCHHUA HMCKMIOUUTENHHOIO IIpaBa, JIHICH3MOHHOTO x{orosopa, a TaKKe
JOTOBOpa 3a70ra) U MX OCOOEHHOCTIM, BEITEKAIOUTHM W3 cnenuduky o0BeKTa,
TIIPEXKAC BCErO, CBA3AHHBIM C PHCKOM yTPaTBl KOHQUICHIMANLHOCTH CBeIEHHUIT,
COCTAaBITIOIINX HOY-Xay (¢.58-67 maccepTarmy, ¢.21 asropedepara). Hucceprant
IIpe/IaraeT PAX NPaKTHICCKUX PEINeHI] BOSHAKAFOIIUX IPobiIeM.

HersepTsiii maparpad «CiysxefHoe HOy-Xay» NOCBSIIEH aKTyallbHOMY
BOIIPOCY O CO3MAaHMM HOY-Xay B MOPSANKE BBIIONHEHHS TPYAOBHIX 06M3aHIOCTEH
win cnyxebroro samamms (c. 68-79 aucceprammu, c. 21-22 aBropedepara). B
JIBHHOM Haparpade paccMaTpHBaloTCs BOLUPOCH 0 HAIMYHMH aBTOpa ¥ HOY-Xay, O
npodieMax, CBI3aHHBIX C BO3MOXKHEIM pasrHiallleHueM pabOTHUKaMK-aBTOPAMH
CBEACHMH, COCTABILIFOIIMX HOY-XAY, H O BO3MOMKHEIX CIIOco6ax IPenOTBPAIICHUSL
TaKUX JIGHCTBHH ¢ WX cTopomml. CYIIECTBEHHOE MECTO B JAHHOM naparpade
3aHUMaeT 00OCHOBaHWe IPEANOKEHHS aBTOPa JUCCEPTAlUH O 38KOHOIATETHHOM
3aKpeIUIeHHH TpaBa pabOoTHUKA Ha BO3HATPaXK/ICHHE BO BCEX CIYYasX CO3MaHHS
UM CITyxeGHOTO HOy-Xay. JlanHOe HpemiloKe e CONCPIKUTCS B TOTOMKEHIH Neg,
BBIHOCHMOM Ha 3amuty (¢.13 auccepranmy, ¢.11 aBropedepara).

B marom maparpade «HeKOTOpEIE acIleKThl OTBETCIBEHHOCTH 32
HapymieHue MCKIOYMTEeTBHOIO IpaBa Ha HOY-Xay» paccMaTpuBaeTcs psi
npobieM, BO3HEKAIOIMX NP [IPAMEHEHHH Mep OTBETCTBEHHOCTH 3 HapyIIeHue
HCKILFOIUTENHHOTO IIpasa Ha Hoy-xay (c. 80-90 nuccepramum). Tak, Ha ocuoBanmn
001Iero BEIBOA O CIOKHOCTH AOKA3EIBAHEA YOLITKOB B BUE YIYIOEHHOH BBITOIB!
IIpY HapymeHHIX UCKIFOYHTICTBHOI0 NpaBa Ha HOY-Xay [UCCEPTAHTOM AeNaeTcs

BEIBOJI O HEOOXOiAMMOCTH JONOMHHT: c¢r.1472 TK DPd IIOJIOKEHHEM,



HO3BOJIAFOLIMM B3BICKUBATH C IPABOHAPYIITUTENS BMECTO YOBITKOB KOMITCHCAIIMIO,
HaxHoe npefIoXeHue 3aKpeIUieHo B NONOKeHH Ne 5, BEIHOCUMOM Ha 3a1Ty (c.
12-13 muccepraruy, ¢. 10 asropedepara).

C TOYKH 3peHHS JUCCePTAHTa, CHCTEMHOE TONKOBAHME TIOI0KeHIH cT.1472
¥ ¢1.1250 TK P® mospomsier cenaTs BBHIBOZ O TOM, YTO OTBETCTBEHHOCTH 34
HAPYIMEHHE MCKIMOYUTENBHOIO IIpasd Ha HOY-Xay HACTYH4eT TONBKO IpH
HATAIUN BHHBL IIPABOHAPYIIHUTEIA, TO CTh CTPOMTCH HAa HAYAIAX BHHOBHOCTH.
Hpu sToM, B CHIy NpUMCHEHHS K HapyLIUTENIO 06Iei TIPE3YyMIITAE  BIHE
HE3AKOHHOCTE HCIIONB30BAHMS, & TaKKe yMBIIUIEHHRIH, HeCoyYalHEIH TOCTYH K
HOy-Xay [MO/DKHBI HOPe3lOMHpOBaThCs. Takum o0pazoM, o0g3aHHOCT: IO
AOKa3BIBAHMIO OCHOBAMHHN 1N OCBOOOXIECHHS O OTBeTCTBEUHOCTH 34
HE3aKOHHOE HCLOAB30BaHAe HOY-Xay (1.2 c¢1.1472 T'K P®) pomxeH mectn
MpeIIonaraeMeIii Hapymrens. To ecTs B Cilydae ycTaHOBIeHHs cyiaoM (axra
NIPUHATHA DpapoobiajgaTeeM B TONHOM M JOCTATOIHOM OOBEME Mep IO
COOMOIEHHI0  KOHQUICHINATBHOCTH, B YACTHOCTH, OTCYTCTBHS BO3MOMKHOCTH
YTeuxd HHPOPMALHMH, HE3AKOHHEIH TI0NH30BATEND HE MOXKET GhITh OCBOGOKICH OT
OTBETCTBCHHOCTH HA OCHOBAHUH 11, 2 ¢T. 1472 'K PD.

[Ipeanoxenue o ToM, UTO OGA3AHHOCTD IO TOKA3KIBAHMIO YCTAHOBICHHBIX
n.2 ¢r.1472 T'K P® ocHoBammii nis OCBOGOXIEHHS OT OTBETCTEEHHOCTH 3a
HE3aKOHHOC  HCTONB30BAHME HOY-Xay JOIDKCH HECTH Npe/roaraeMelil
HAPYIIHTENB, COCTABIAET COACPKAHUE [10J0KEHHS NeO, BEIHOCHMOTO Ha 3aIIUTY
(c. 12-13 aucceprary, c. 10-11 asropedepara).

Bropast TiaBa auccepTalMé MOTHOCTBIO IOCBSIIEHA XapaAKTCPHCTUKES
IPAaBOBBIX DPEXHMMOB HOY-Xay (B IIMPOKOM CMBICNE), VCTAHABIHBAEMbBIX B
MEXAyHapOIHEIX COTNAICHUAX U B 3aKOHONATENLCTRE PSia 3apyOeKHBIX CTPAH:
CHIA, Benukxobpmranum, crtpas Eppomeiickoro Corosa (Mrayman, ®panmy,
Uepmanvu, Iseruy, Manster), a taoxe Kuras u SInommy. Ipu paccmorpennn
IPaBOBOTO PEXIMa HOY-Xay B Takux crpadax, kak CIIA u BemuxobGpuTanus
(c.95-115  nmeceprammu) = aBTopoM OBIN  TPOBENEH aHATHZ HE  TOLLKO

3aKOHOOATEHRHBIX aKTOB, HO U CyﬂeﬁHHX IPEOENEHTOB, KOTOPbIE OpeficTaBIAOT



co0OH BakHEHIIMIT HCTOYHYK TPaBa B AHITIOCAKCOHCKON IIPaBOBOM CHCTEME.

B szakmoueHdmM gmWccepralliM  OABENEHB  HTOIH IIPOBEIICHHOTO
WCCIeNoBaHMs, CQOPMYNHPOBAHBI OCHOBHEIE BBIBOJLI H IPaKTHYECKIE
PEKOMEH AN, K KOTOPHIM aBTOP NPHIIEN 110 €70 Pe3yIhTaTaM.

Huccepranus H.B. Hecreposoit mpencrasisieT coboi CaMOCTOATENBHOE,
KOMIUIEKCHO®, IIOTHYECKH BBICTPOCHHOE HAYJHOE HCCIENOBaHWE, BBIBOIHI,
ChenaHHple B paboTe, OTPAXKAIOT TBOPYECKMH IOIXON aBTOpa X pemIeHHIo
NOCTABNEHHBIX IPOOIeM, NOOPOCOBECTHOE OCBOGHHE eJ0 HayJHO JIHTepaTyPEL,
AEHCTBYIOIEro 3aKOHOATEIBCTRA U IPAKTUKH €0 IIPHMEHCHHS,

Liensrii psin copepxainuxcst B paboTe BEIBOJIOB, TNONYHYEHHBIX IPH PEIIeHUN
HOCTABACHHBIX NUCCEPTAUTOM 3a1a9, HMECT OUEBUIHOS NIPAKTHICSCKOe 3HAYCHHE.
Teopernyeckue mapaborkn H.B. Hecreposoit MOLYT OBITB YUTCHBI IPYH BHECEHHH
M3MCHCHHH B JelCTBYIOHICe 3aKOHOMATENBCTRO Poccuitckoil Denepanumn,
HCHOIL30BAHEL TPV PEICHUH CYAeOHBIX CIIOPOB, & TAKKE B NPEOIaBATEIbCKON
AeATENBHOCTH. BBIBOMEL, K KOTOPHIM MHpHIINA ABTOP, MOIYT GBITH HHTEPECHEI
HIAPOKOMY KPYTy JMI: CTYACHTAM U 'npenozzaBaTemM BEICIINX YYCOHBIX
3aBeICHIH, PAKTHKYIOIIFM IOPHCTAM, CYIBAM.

Bmecte ¢ Tem puccepramms H.B. Hecteporoit ne cBOGO/HA OT HEKOTOPEIX
HEROCTATKOB, & TAKKe COASPIKHT P MMCKYCCHOHHDIX MTOMOKER ML,

1. Tlepaoe monoskexne, BEIHOCHMOE Ha 3aIHTY, KaK NPelCTaBIACTC, CaMo
Mo cebe He COAECPNHT HOBH3HEL, TOCKOMBKY IIOATBEPIKIAaeT M 00OCHOBEIBAeT
HEOOXOAUMOCTE 3aKPEIICHHS HCKITOUHTENHHOIO IpaBa Ha HOY-Xay, TO €CTh IO
CYTH PasbACHACT IIO3ULMIO POCCHICKOTO 3aKOHOAATEN, 3aKPEILICHHYIO B
nonoxenuax 1aset 75 I'K PO ¢ 1 amsapas 2008 rona. bezycnosmo, mannoe
3SaKOHOZATCIEHOS PCINEHHE BLI3HIBAIO H IIPOJIODKACT BEI3BIBATE HAYYHEIE CIIODLI,
Y HEro MHOIO HPOTHBHHKOB, IIO3TOMY €r0 IOJIEPXKKa WCCEPTAHTOM MOKET
paccMaTpuBaTeCy KaK OPUTHHATBHAA TOYKA 3PEHHs, OJHAKO TOT BakT, UTO 10
ACHCTBYIOIIEMY POCCHICKOMY 3aKOHONATENBCTBY CeKpeT TPOU3BOJACTBA (HOY-
Xay) OXpaHfeTCsl KaK BHI WHTEIUIeKTYaNbHON COBCTBEHHOCTH M B OTHOIICHI

3TOro  o0beKTa BO3HHKACT MCKTIOUYHTEIBHOE Iparo, B IOIOJHUTEIBHBIX



HOKa3aTeNbCTRax He HyxlaeTcs. Hpyroe jeno, 4To aBTop HAXOIMT HEKOTOPHIE
HOBBIC OBOTIBL [J1s TCOPETUIECKOr0 0OOCHOBAHMA HEOOXOMMMOCTH OXpadbl HOY-
Xay B pamKax 3aKOHOIATENLCTBA 00 MHTENIeKTyalbHbIX [paBax, KOTOPHIM, IO~
BHIMMOMY, HYKHO OBLIO YIENUTh IIEHTPAbHOS BHEMAHHE B TE3HCE, BHIHOCKMOM
Ha 3aIIHTy.

2. BespiBaeT BO3pakeHHS TONKOBAHWE B JHCCEPTAIN 3arnpeTa
UCIIONB30BAHMS. OXPAaHOCIOCOOHOr0 00BheKTa (B HAHHOM Cilydae HOY-Xay) Kak
CaMOCTOSITE/ILHOIO IPAaBOMOYHS B COCTABE HCKIIOYHTEIBHOIO NpaBa. IIpoTuB
TAaKoro mozaxona Bozpaxan emie B.A. Jlozopues. B cocTaBe MCKIIOUHTEILHOIO
1Ipaga, o O0INEMY IIPaBUily, CYMECTBYIOT 2 IPABOMOYHSA: IPABO HCIIOIB30BAHMS
COOTBCTCTBYIOIIEI0 OOBEKTA W ApPaBO PACHOPIKEHHS MCKIIOYHTENHHEM IPaBOM
Ha 3T0T 00BeKT (B Tex cmydasx, korga I'K He npemycmoTpero nuoe). Honyuenwne
y 1pasoobnazarens paspemienyda HA HCIOMBIOBAHUE H KOPPeCIOHIHPYIOI#i
aTOMYy O0OmM# 3amper HCIIOTB30BAHNA  COOTBETCTBYIOMIErO OOBEKTA — 3TO
XapaKTepUCTHKH 1paBa HCHIOJIB30BaHHA. B 5TOM CMBICIE TIpeacTaBIsSercs
KOHHECOTYAIBHO HETOYHBIM Hpe,I{JIO}KeHI/Ie‘BHeCTH m3MeHenus B 1.1 ¢1.1229 u 1.1
¢1.1466 I'K P®, nanpapneHHBle Ha YTOYHCHHE MPENENOB JeHCTBHL IIpaBa
paspelieHys W IIpaBa 3dlpera WCHONb30BAHMY KaK B Ie0M, T4k W
TIPHMEHUTETHHO K HOY-XAY.

3. Ilpencraengercss cuopHEIM npennoxenne peecTH B ['K P® obmee
[IONIOKEHHE O npaBe PabOTHHKA HA BOZHAIPAKICHHE 3a CO3JAHHE CIyKeGHOro
CeKpeTa IIPOU3BOACTRA (HOy-Xay). B mHccepTanuy yKa3kBaeTCs, 9T0 B HACTOSIIEs
spema B 'K P® mmeerca Tomsko omuH cayyail, B KOTOpOM IIPENYCMOTpeHa
BOSMOXHOCTD BBIILIATH BOZHAIP&XKICHUS PabOTHHKY 3a COXpaHeHWC B Talime
CO3I@HHOrO UM TeXHUIeCKoro pemrerus (cT.1370 I'K P®) (¢.71-72 nuccepranmm).
OnmHako B AelCTBHUTEIBHOCTH aHaTOrHIHAs HOPMa COACPKUTCA Takke B ¢T.1295
I'K PO B oTHOmeHWd coxpanseMBlx B Tailiie OOLEKTOB aBTOPCKUX IIpaB
(mpomsBeNiCHUM, K UHCTY KOTOPHIX MOTYT ObITh OTHECEHEI Hay4yHble OTYETH,
Hanpumep). Takoe xe monokenue mMeercs u B ¢r.1430 TK PD o CITYKEeOHBIX

CEIICKOHMOHHEBIX TOCTHXKCHUAX.



B rmase 75 I'K P® oTCyICTBYIOT yKasaHus Ha OXpaHy HHTEDECOB aBTopa
CEKpEeTa MPOU3BOZICTRA, TaK Kak OXpaHa B PaMKax 3TOH ITaBEl HPeloCTaBIseTCs
npaBooGiafaressvM, a TpaBa aBTOPOB JOIDKHBL PETY/IHPOBATHCS  JIPYHMH
UpaBOBBIMM ~ MHCTHUTYTaMHM  (QHANOTMYHLIM  0OpasoM  IIOCTpOeHa  OXpaHa,
HAlpUMep, TIPaB Ha TOBapHEIA 3HAK M 3HAK obciryxuBanns). OueBunHO, ObLIO G5
IONIE3HO  NIPOAHANM3HPOBATL (C yYeToM MMerollelics cyneGHON NpakTHKH)
CIy9au, KOraa pabOTHHUKH, CO3NaBUIME Pe3yibTarhl, B OTHOIIEHMH KOTOPBIX WX
paboTomaTeH BBOIAT PEKHM OXPAHBI HOY-Xay, He HONYYAIOT 32 3TO JIODKHOIO
BO3HATPAXACHUS, W Ha OTOH OCHOBE CHENATh BBIBOJ O TOM, KaKue HMEHHO MephI -
CIeNyeT NPHHATH B 3TOM ciydae. IIpefcraBnsercs, 9T0 COOTBETCTBYIOIIHE
U3MEHCHHS MOTYT ObiTh BHeceHH! B c1.1246 I'K PO u npumHsTthle HA ce OCHOBE
HON3aKOHHEIE aKTHI.

K gueny obmux 3amedanuii 1o odopmieHmio pabOThl XOTenoch Ol
OTHECTH CHOCOD YKa3aHMs CCHINOK Ha NUTUPYeMble B MHCCEPTALUHE HCTOUHAKY. B
pabore Takoro obbema 3To He TONBKO HEYAOGHO, HO ¥ IIPUBOMHT K HETOTHOCTSM,
B psje ciyvaes HOMED CCBHUIKM HC COBLAJAeT ¢ HOMEPOM DPaGoThl [0 CHMCKY
(ranpumep, cobku 30 i 39 ma c1p.53, cosuixa 31 Ba c1p.55).

Bmecte ¢ TeM crnenyeT HOAYEPKHYTE, YTO NPHBEICHHbIE BHIIE 3aMEYAHUS
HH B KOeH Mepe He yMaLIIOT MONEe3HOCTH NPONS/IaHHON AUCCePTAHTOM paGoTsL,
©C Hay<wHBIX HOCTOWHCTB, TEOPETHYECKOH HOBM3HEI M IMPAKTHYECKOH IICHHOCTH.
Huccepranus H.B. HecrepoBolt sBISeTCS MONHOUECHHON ¥ CAMOCTOSTENLHON
HaYYHO-KBATM(DUKAIMOHHON paboToit.

Anpobaniss u BHEOpEHHME PE3yNBTATOB MUCCEPTALME B TIONHON Mepe
COOTBETCTBYIOT COACPKAHUIO IIPOBEAECHHOrO HccienoBanud. OCHOBHEIE BEIBOMEI
W HONOXKEHHSA, CQOPMYIMPOBAHHBIC B IHCCEPTALMM, OTPAKEHH B 5 HAYIHBIX
pabotax, 4 U3 KOTOPHIX - Hay4YHbIE CTAThH B M3TAHMSX, PEKOMEHIOBAHHEX BAK
npu Musncreperse o6pasosannst 1 Hayku Poccuiickoit ®eneparnuy.

Conepxanue aBTopedepara IMCCEPTALMA BEPHO OTPAKACT €€ OCHOBHEIE
TIOJIOKEHYS ¥ BEIROIEL.

HAuccepranms  Hecreposoit Hagexzsl  BnaguMuposmsi  Ha TEMY
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«OCODCHHOCTH TMpPaBOBOTO pEeXUMa HOY-Xay Ha IIpUMepe pOCCHICKOro,
3apy0ekKHOro U MEKTyHaPOIHOTO OIBITA» COOTBETCTBYET TpeGoBauusam a63.2 11.9
u .10 TlomoxeHus O NPHCYKIEHHM YYEHBIX CTeNeHel, YTBEPIKIEHHOTO
Iocranosnenuem Ilpaputenscrsa Poccuiickoii ®eneparuu ot 24 cenTs6ps 2013
roga Ne 842 (B pemakumu or 28.08.2017 r.), a ee aBrop, Hecreposa Hanmexa
BragumuposHa, 3acmyxHMBaeT NPHCYXIEHHS YUEHON CTeleHd KaHIuIaTa
IopuAmdeckux Hayk mno cnenuanbHocTd 12.00.03. - rpaxaanckoe mpaso;

IpeIPUHIMATENBCKOE IIPABO; CEMEHHOE MPaBO; MEXKTYHAPOIHOE JaCTHOE TIPaBo.
5 ¢espans 2018 r.

HavansHuk oTaena 3aKkoHOIaTeNbCTBA 00 HHTEIIEKTYATBHBIX IIPaBax
®I'BHY «MccnenoBaTenbeKuii LIEHTP YaCcTHOrO IIpaBa

uM. C.C. Anexceesa nipu Ipesuznenre Poccuiickoit deneparimmy,
KaHIUAaT IOPUIHYECKUX HAYK

L=/ J
/K/ ‘f‘/é/ 4 Enena Anexcannposna I1aBnosa
\

JluccepTanusl Ha COWCKaHME YYCHON CTeNeHM KAHAMIATA FOPHIMTECKUX HayK
samupmena  mo  cnemmansHoctH  12.00.03 - rpaxnmanckoe — mpaBo;
IpeIPUHAMATENBCKOE TIPABO; CEMEHHOE PaBO; MEXYyHAPOJHOE YACTHOE TIPABo.

yi. MnbueKa, 1.8, cTp.2

Mocksa, 103132, Poccuiickas ®eneparus
Tenedon +7(495)606 51 06

E-mail: pavlova@privlaw.ru

Ionmuce E.A. I1anoBoii 3aBepsito

Koncynprant C.A. Kopnromux

5 ¢eBpams 2018
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