OT3LIB
Ha aBTOpedepat nucceprauuu bytenko Cetnianbl BiiatuMupoBHEL
«BBenenue notpebutesns B 3abmyxkieHne Kak abCOMOTHOE OCHOBAaHME JUIS OTKa3a
B MPEI0CTaBICHUH IPABOBOH OXpaHBI TOBAPHOMY 3HAKY»
no cnenuanbHocTd 12.00.03 — rpakaHcKoe mpaBo; MpeANpHHIMATEBCKOE TTPaBo;
ceMeifHOe NpaBo; MEXIyHapOHOE YaCTHOE IPaBo

PeopmupoBaHue rpaaaHCKOro 3aKOHOAATENBCTBA HA COBPEMEHHOM 3Talle
Pa3BUTHSl OTHOLIEHWH Ipejgonpejesser HeoOXOAMMOCTh IIIy0OKOro HAay4yHOTO
aHaJM3a OT/AEIbHBIX IOPHIHYECKHX KOHCTpYKUHH. B yrBepiaenHoit Konnemnun
PasBHUTHs I'DAXKIAHCKOIO 3aKOHOJATENbCTBA 3aKPEIUIEHO TOJIOMEHHE O TOM, YTO
HeoOXOMMO  COBEPUIEHCTBOBAHME MEXaHM3Ma IIPABOBOTO  perylHpOBaHHA
OTHOIIEHWH, CBA3aHHBIX C TOBAapHbIMHM 3HAKAMH, 3HAKaMH OOCITYXHBAaHHUS H
HaHMEHOBAHUAMH MeECT IIPOHCXOMKJEHHS TOBapoB. B 4acTHOCTH, 3TO Kacaercs
YTOYHEHHS IIOJIOKEHHH I10 OCHOBAaHMAM JJIs OTKasa B TIOCY/JapCTBEHHOM
PErMCTpalMK TOBAPHOI'O 3HAKa ¢ TOH LENbI0, YTOOKI TaKas perHcTparus He Morja
SIBUThCS TIPHYHHOM BBeJIGHHs oTpebuTeneli B 320y K IeHHE.

AKTyanlbHOCTH BBIOpaHHOH aBTOPOM TEMbI HCCIIEJOBAHHS COMHEHHH He
BbI3EIBaeT. B TeopuH TIpakJaHCKOro IpaBa M TPAKTHKH TPHMEHEHHS HOPM
JOCTATOYHO YacTO BO3HMKAIOT NpoGJIeMEl CBS3aHHEBIE ¢ HeZOOPOCOBECTHOCTEHIO
IPH PErucTpalid TOBAapHBIX 3HAKOB, OCYILIECTBJIEHHEM IpaBa Ha KOJIEKTHBHBIM
TOBapHBIH 3HaK, ompejieleHHeM yOBITKOB OT HENPaBOMEPHOIO HCIIONb30BAHUS
TOBapHBIX 3HAKOB, KOMIIEHCayHeH 3a HapylleHHe MCKIIOUHTENBHOTO MpaBa Ha
TOBapHBIX 3HAaK M Jipyrue. Ocoboro BHUMaHHs 3aCTyKHBAIOT BOIPOCE], KOTOPEIE
KacaloTcsi BBeJleHMs moTpeburens B 3a0iyKIEHHS, MOCKONIBKY 3TO HAMpPAMYIO
CBSI3aHO C 3alUTOH IIpaBa HeOIpeJielIeHHOro Kpyra i, TeopeTHYeckn He
paspaboTaHO B OKOHYATeNbHOH QopMe TOHATHE 3a0NyXKAEHHS, CIIOPHBIM
MpOJOKAET OCTaBaThCsl BONMPOC 00 OTHECEHWH KPUTEpHs «BBEIEHHE B
3a6ny>1c,ueHne» K aﬁCOJIIOTHOMy HJIIA OTHOCHTEJIBHOMY OCHOBaHHIO 1Jid OTKasa B
IpelocTaBleHUH MPaBOBOM OXpaHsbl 3asBIeHHOMY 0603HaueHHI0. B cBsi3u ¢ 3THM
clefyeT IIOJNOKHUTENBHO OLIGHHTh IONBITKY aBTOpa IIOCTABHTH INHPOKHI U1
paspelleHHs KPyT IpobiieM, peIIoKuTs 000CHOBAaHHEIE pEeLIeHHS.

OOBeKT W mpeaMeT HcCeNoBaHUs onpeneneHsl BepHo. [lens paboter —
KOMILJIEKCHO HCCJ’IC}IOB&TL HPOGHCMHHC ACIIEKThl NPHUMEHEHHUS OCHOBAHHA JUIA
OTKa3a B IIPeJIOCTABICHHH IIPABOBOH OXpaHEI 3asSBICHHOMY 0003HAYEHHIO B CBS3H
c BBejieHHeM B 3abiy/eHue notpeOuTerns, a Takxke paspaboraThk W 060CHOBATh
KOHIICMIHKO HCITIO0JIB30BaHHA B 3TOH 4YacTH 3arpeTa, 3acClly’>KMBAET IMOAJAEPIKKH.
Teoperuyeckass OCHOBa, KOTOpas TIO3BOJIHIA aBTOPY TPOBECTH aHalIu3 H
BEICKA3aTh CY)XXJCHHS II0 3asBJICHHOH mpobieMaTuke, mojaraeM, NpUBEJEHa B
J0CcTaTo4yHOM oOBeMe.

CrpyktypHO paboTa COCTOMT M3 BBEIEHMS, TPEX IJIaB, BKJIIOYAIOMIUX CEMb
naparpaoB, 3aKJIIOUSHHUS U CIIMCKA UCIIOIb30BaHHOM JITEpaTyphl.




B mnepsoii rnase «Bsenenue notpeburens B 3a0iyXkIeHHE B CHCTEME
KPHTEPHEB  OXPAaHOCHOCOOHOCTH  TOBAapHOTO  3HAKa»  pacCMaTpHBAETCS
NpHOOpeTeHHe W OCYIIECTBICHHE HCKIIOUHTENBHBIX [IPaB Ha TOBApHbLIE 3HAKH, a
TAKKe OCHOBaHWsl JUIsl OTKa3a B MPEAOCTABICHHUH [IPABOBOM OXPaHBI 3asBIEHHOMY
TpeGoBanu0. MeTOONOTHYECKH TaKOi IOIXOJ SBISETCS BEPHBIM, TOCKOIBKY
TM03BOJIAET B IIOCIIEIYIOIIEM IOAOHTH K OLIEHKE CO/IepIKAHUs IOHATHS «BBE/ICHHE B
3a6myxenne». [TonoXuTeNBEHO TO, 4TO B paboTe MPOBOAUTCSA aHAIN3 KAKIOTO U3
OCHOBaHMHM JUI1 OTKasa B TOCY/IapCTBEHHOH PpErMCTpalldH  3asBJIEHHOro
0003HaueHus1, yJenseTcsi BHUMAHHE pPa3rPaHMYEHHMIO JIOKHBIX M BBOJIAIIMX B
3a0ITy’K/IeHUe TOBapHbIX 3HAKOB.

Bo Bropoii rnaBe «lIpoGnemHble acreKThl IPUMEHEHHMS OCHOBAHMS
«BBeJIeHHEe B 3a0iyKIeHHe» INpPH SKCIIEPTH3Ee TOBApPHBIX 3HAKOBY» IIPOBOIHTCH
aHalu3 NPaBOIPHMEHHUTENBHOM NMPAaKTHKU MO OIEHKE CIIOCOOHOCTH 3asBIEHHBIX
o0o3Ha4YeHHH BBOAMTH NOTpeOHMTENs B 3abmykienue. B sroif yactu paboThI
CIefyeT TMOAEPKAaTh HJEI0 aBTOpa O pa3/IC/ieHHHM BBENCHHs 3a0IyXkIeHHA B
OTHOLIEHWH TOBapa M H3roToBUTeNs ToBapa. Kpome TOro, BepHO MOKa3zaHO
COCTOSIHME TEOpeTHYecKOH pa3paboTaHHOCTH Bompoca O KBald(UKaLHH
OCHOBaHMH /11 OTKasa B IIPEJIOCTAaBIECHHH MPABOBOH OXpaHbl 3asABJICHHOMY
0003HaAYEHHIO.

B tpertneii rnaBe «BBenenne norpedutens B 3abiykaeHHe — abCoOTHOE
OCHOBaHHE JUIi OTKa3a B IIPeJOCTABICHHH IPABOBOH OXpaHbI 3asBIEHHOMY
0003HaueHHI0» aBTOPOM NPHBOMATCS ApPryMEHTBI B I10JIb3y [PUHATOTO paHee
ITO/IX0/1a B OLIEHKE OCHOBaHMM OTKa3a. B 1enomM u3nokeHHBIEe aBTOPOM TOJIOKEHHS
IpeJCTaBIIsIOT MHTEPEC, KaK JUlsi JNalbHEHIero pa3BHTUSI TEOPHH TIPaXKIaHCKOTO
npaBa, TaKk M MpPaKTHKM NPYMEHEHHS HOPM, OGOCHOBaHbI M 3aCITy)KHBAOT
MoJ/IepKKH. B 4aCTHOCTH BEIBOJ O CYIIECTBOBAaHHH JBYX MCTOYHHKOB BBEJICHUS B
3abnmyxIeHHe, pasliiuMe  MeXIy JIOKHBIMH  TOBapHBIMH  3HAaKaMH H
0003HaYeHHAMH, CTIOCOOHBIMH BBECTH NMOTPeOHTEINS B 3a0.IyKICHHE H IPYTHE.

Bmecre ¢ Tem, B paboTe ecTh MOMEHTHI, KOTOPEIE BEI3BIBAKOT COMHEHHS M
HOCST AMCKYCCHOHHBIH XapakTep.

1. B nepBoM IOJI03KEHUH, KOTOPOE BHIHECEHO Ha 3alIUTY, aBTOP PacKphIBaeT
MOHATHE TOBapHOTO 3HaKka. IloJ TOBapHBIM 3HAKOM MpejuiaraeTcsi MOHHMATh
«OXpaHsieMOe HCKIIOUHTENbHBIM IIpaBoM oDOO3HaueHWe, CIOykamee Juis
HHIWBHIyaJH3allHd TOBapoB, paboT M yCIyr [OPHAHYECKHX. JIHI H
UHJUBHIYaJIbHBIX TpeAnpuHumarenei» (ctp. 9). B nanHom cinydae Tpebyercs
YTO4YHEHHE TOI‘O; 0 KakKHX HPpHIHYECKHX JHLAaxX HAET peyb. HCKOMMCp‘EECKHC
OpraHM3alud, HalupHUMep, TakKXKe MOryT OCYIIECTBISTE NpeIlpHHUMATEICKYIO
JeSITeNIbHOCTh, HO TOJNBKO JUIsS JIOCTHIKEHMS Liened, paau KOTOPBIX OHM ObUIH
co3manbl (m. 3 cr. 50 T'K P®). VuureiBas 710, 4TO mpaBoCyOBEKTHOCTH
HEKOMMEPYECKHX OpFaHH3allHﬁ ABIACTCA CH&HI’IHJIBHDI:I, MOXHO JIH BECTH p€4b O
TOM, YTO TAKHe OPraHU3aI[HH MOTYT OBITh IIPaBO0GIAATEIIMH TOBAPHEIX 3HAKOB?
IIpu packpbITHH NPHU3HAKOB TOBApHOTO 3HAKa, cyls 1o aBTopedepary (ctp. 16),
9TH TIOJIOKEHUSI HE YTOYHEHBI.

2.Tlpu ‘WccnefOBaHWHM [IOHATHA «BBelJeHHE B 3almyxkaeHue» Tpebyer
YTOUHEHHS CIeAylolMid MOMeHT. B rpaxnanckoMm mpaBe 3a0mykaeHHE HMeeT




3HAYCHHE HE TOJIbKO IPHMEHUTENBPHO K OLEHKe OCHOBaHMi A OTKaza B
NPe/IOCTABIEHHH IPaBOBOM OXpaHbl TOBapHbIM 3Hakam. Hampumep, mpu
KBAIH(HUKALUH HeNeHCTBHTEILHOCTH CJENKH 3HAa4YeHHe HMeeT CYIIECTBEHHOE
3abmyxnenne (ct. 178 'K P®). B ¢Ba3r ¢ 5THM BO3HHKAeT BOIPOC O TOM, 4TO
cofiepXKaHHe IMOHATHS «3a0IIyX/CHHE» NPHMEHHTENFHO K TOBAPHBIM 3HAKaM H
HEJIECTBUTEIBHOCTH CHENOK JIOJDKHO OBITh OAWHAKOBBIM MIIM, HCXOIf W3
0COOEHHOCTH OTHOLICHHM, pa3HBIM?

B TOXe Bpemsi OTMEYeHHbIC HEJOCTaTKH B pa0oTe HOCAT IHUCKYCCHOHHEIH
XapaKkTep U He MOTYT IIOBJIHATE Ha OBIIYIO TOJIOKUTENBHYIO OLEHKY.

BeiBon: Ilpencraenennas bByrenko Caernanoit Bnamumuposmoit paGota
«BBenenue norpedurens B 3abmyxaeHne Kak aGCONOTHOE OCHOBAaHHE /IS OTKa3a
B [IpeJIOCTABIEHHHU [IPAaBOBOI OXpaHbl TOBAPHOMY 3HaKy», CY[s IO aBTopedepary,
onmyOGIMKOBaHHBIM Te3HCaM, COOTBETCTBYET IPeABSBIAEMBIM K TaKOro poja
paboram TpeboBaHMsAM M MoxeT OBITh JomymieHa K 3amute. [lomaraem, aBTopy
MOXET OBITh NPHUCYXKIEHA HCKOMas CTENeHb KaHIWJaTa FOPHIMYECKHX HAyK [0
cnermansHocTd 12.00.03 — rpakpanckoe NpaBo; NpealpHHHMATENLCKOE IPAaBo;
ceMelHoe NpaBo; MEX/IyHapoAHOE JacTHOE MPaBo.
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