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OT3bIB
0pHUHAILHOTO ONNOHEHTA I0KTOPA IOPHIHYECKHX HAYK, podeccopa
A.IL.Cepreesa na aucceprauuio C.B. Byrenko «Bseaenune norpedurens B
3abuiyskaeHne Kak a6co/Il0THOE OCHOBAHHE /LISl OTKA32a B MPE10CTAB/ICHHH
NpPaBOBOii 0XPaHbI TOBAPHOMY 3HAKY», IIPeICTABJICHHYIO HA COMCKAHHE YYeHOH
CTeNeHH KAH/IHAATa IOPHAHYECKHX HAYK no cneuuaabiocta 12.00.03.

Juccepranusi C.B. DByTeHko, IIOCBAIEHHAas  TEOPETHYECKOMY H
TIPAKTHYECKOMY aHAJIM3y TAKOTO OCHOBaHMs K OTKa3y B PerMcTpaluu 0003HaueHus B
KayecTBe TOBAPHOTO 3HAKA, KaK BBECHHE NoTpednTens B 320y kaeHue, Ge3ycioBHO,
ABJIseTCS AKTyalbHbIM HayuyHbIM wWcciegosanueM. JlanHas Tema euie He Obula
MpeIMETOM CAMOCTOSTENBHOIO JUCCePTAllHOHHOrO HccienoBanus. Mexay TeM,
yKa3aHHOE OCHOBaHHe K OTKa3y B PerucTpanuy o0o3Ha4YeHHs B Ka4ecTBe TOBAPHOIO
3HAKa JIOCTATOYHO LIMPOKO MPHUMEHSeTCs Ha NPAKTHKE, IPH 3TOM JAJIeK0 He Beerja
3TO MPUMEHEHHE SBISETCS YMECTHBIM U ONpaBiaHHbIM. J{HccepTaHTka cripaBeiniBo
obpalaeT BHUIMaHHe Ha MHOIOACHIEKTHOCTh MCCIIEyeMOro el OCHOBAaHHs K OTKa3y B
perucTpalnm, a TakKe CBSA3b €ro ¢ TAKUMH TIOHATHAMH, KaK «J100pOCOBECTHOCTE,
«Hen00pocoBeCTHAS KOHKYPEHIH, «310yHnoTpedieHne npaBoM», «CylecTBeHHOe
3a6myskIeHHe», «oOMaH», «CXOJCTBO JO CTENEeHM CMelleHus», u T.J. JlaHHOe
06CTOSTENBCTBO NMOTPe6OBaNIO OOpAIlleHNs AMCCEPTAHTKH K psLy 6a3oBBIX MOHATHH
LMBHIKHCTHKH U MX TPAKTOBKE IPUMEHHTENBHO K paccMaTpuBaeMoii ero chepe.

Jluccepranys COCTOMT U3 TPEX MPUMEPHO PABHOLEHHBIX 10 00beMy IIiaB, B
KOTOPBIX, COOTBETCTBEHHO, PACCMATPHBAETCS BBE/IEHHE NOTpeduTeNs B 3011y K AeHHE
B CHCTEME OCHOBAHHWI K OTKa3y B perucrpaiy 0003HaYeHHH B KauecTBE TOBAPHBIX
3pakoB (rnasa 1), aHanu3Mpyercs cojiepiKaTesNbHas COCTABISIOLIAs JaHHOIO
OCHOBaHHMs K OTKa3zy B Perucrpaiud (rmaBa 2) U 00OCHOBBLIBAETCH
11e/1eco00pa3HOCTh OTHECEHHS JaHHOIO OCHOBAHUA K OTKa3y B PErMCTPALMK K YHCIY
abCONIOTHBIX, @ He OTHOCHTENbHBIX OcHOBaHHit (rnaBa 3). Crpykrypa paboThl




Mpe/ICTABIAETCS B LEIOM BIIOIHE JIOTHYHOM, XOTS B OTACMBHBIX CIyHasX aBTopy HE
yJanoch u30exarh IOBTOPEHHUIH PH PACCMOTPEHHH OJTHUX U TeX K€ BONPOCOB.

B paGoTe paccMaTpHBAIOTCS BCE OCHOBHbIE POOIEMHBIE aCMEKThI
NpUMEHEHHS] TAKOro OCHOBAHHUA JUIS OTKa3a B NPEJOCTABIEHUS MPABOBOH OXPAHBI
3asBIEHHOMY OGO3HAUEHMIO, KaK  «CIOCOGHOCTH BBOJMTHL TNOTpeOHTENCH B
3abIykeHHe», M ClenaHbl B 1eloM 00OCHOBAHHBIC peKOMeHJaluK 110
COBEPIIEHCTBOBAHKIO 3aKOHOJIATENBCTBA B OOJACTH MPAaBOBOM OXpaHbl TOBAPHBIX
3HAKOB.

ABTOp NOKa3bIBaeT XOpoliee 3HaHHE 3aKOHO/ATebCTBA U JIATEPaTyPhbl 110
W3GpaHHOH MM TeMme, a TaKKe 3HAKOMCTBO C NpakTHKOW paboTel [latentHoro
BEJIOMCTBA U CyIe0HOM IPaKTHKOM.

PaGora HamucaHa HE TOJBKO HAa OCHOBE H3Y4YEHHs aBTOPOM paHee
JIeCTBOBABIIEr0 M COBPEMEHHOIO  OTEYECTBEHHOrO  3aKOHOJATENbCTBA M
MMEIOIMXCA JTUTEpaTYPHBIX HCTOYHMKOB, HO H, 4TO OCOGEHHO LeHHO, Ha Oase
cOBGCTBEHHOrO MPAKTHYECKOIO ONBITA NATEeHTHOTO MOBEPEHHOro. ABTOP MOKa3aia,
4To0 3HaeT nNpoGJeMbl, CBS3aHHBIE C PErucTpalHedl TOBAPHBIX 3HAKOB, 4TO
HA3HIBAETCSA, M3HYTPH, BHAMT GOJEBBIE TOYKH M TPOGIEMbI, KOTOpble TPeGyroT
CBOETO pelIeHus.

JlMcceprauus HaKCaHa Ha JOCTaTOYHO BBICOKOM TEOPETHYECKOM YPOBHE.
B MccepralMd COAEPKHTCA pAJ  LEHHBIX Kak C TEOPeTHYECKHX, Tak H C
MPaKTHYECKUX MO3UIKMHA M0JI0KEeHHH. B 4acTHOCTH, 3aCiTyKHBACT MOJIEPIKKH  OIHO
U3 LeHTPAIbHBIX TIONOKEHHH, KOTOPOEe KPACHOI HUTBIO MIPOXOAWT 110 Beeli padoTe, a
MMEHHO TEe3HC O TOM, YTO TAKOe OCHOBAHWE K OTKa3y B PerucTpalui o003HAYeHHs B
KayecTBe TOBAPHOTO 3HAKA, KaK BBeJleHHe MoTpebuTels B 3a0.1yK/IeHHE, OTHOCHTCA K
0603HaueHHIO KaK TAKOBOMY H 4TO OHO He JOJDKHO NPUMEHATBCS K Cllydasx, Koraa
BO3HHKAeT KOJUIM3Hs YXKe€ 3aperiCTPHPOBAHHOIO TOBApPHOIO 3HaKa ¢ HWHBIMH
CpeICTBAMM WH/IMBHILYaIH3allMH, [IPaBa HA KOTOPbIe NMPUHAIEKAT APY UM JIHIAM.

JluccepTanys HalKcaHa XOPOLIMM JIMTEPATypPHBIM SI3BIKOM, JIOCTATOYHO
JIErko YUTaeTCa M, B OCHOBHOM, IIPABHJILHO OopmIIeHa.

B To ke .Bpems no jgucceprauun C.B. Byrenko moryt ObiTh cle/naHbl
ClIeIYIOIHe 3aMedaHusl.

1. TTpes/e BCero, HEKOTOPbIE M3 BRIHECEHHBIX Ha 3alMTY MONOKEHUH He
obnagator TpeOyeMoil HAay4yHO#H HOBM3HOH, a TaKxe copMyTHPOBAHEI
HeJI0CTaTOuHO KoppekTHO. Tak,  QopMynupysi W BBIHOCS Ha 3allATy aBTOPCKOE
ompe/esieHHe TIOHSTHS «TOBApHBIH 3HAK» M, COOTBETCTBEHHO, BBIABIIA Il PH3HAKH
JIAHHOTO CPEJICTBA MH/IMBH/LY AJM3aIMH, IMCCEPTAHTKA B Ka4eCTBE NEPBOro NpH3HaKa
yKa3plBaeT Ha TO, 4YTO TOBAapHbI 3HAK TPEICTABIACT coboii obo3HauyeHue,
royunBinee ocoOblil [IPABOBOH CTAaTyC, & YETBEPTHIM NPU3HAKOM CYHTAET TO, YTO
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NpaBoBas OXpPaHA TOBAPHBIX 3HAKOB B POCCHM HOCHT IOCT-PervCTPalMOHHBIH
XapakTep.

JTH BHICKA3bIBAHMSI BBI3BIBAKOT Cpa3y IBa Bonpoca. Bo-mepBbiX, XOTeN0Ch
Obl y3HaTh, YeM OTAMYAIOTCH JPYr OT “Ipyra 9T nBa TNpu3HaKa, ecid 0coObli
TPaBOBOii PEXkMM (a OTHIO/b HE «CTATYC», KaK MUILIET IMCCEPTAHTKA) TOBAPHBIH 3HAK
npuoBpeTaeT UMEHHO B Pe3yJIbTaTe ero rocy1apcTsenHof peructpauun? Bo-BTopsix,
B YeM COCTOMT HOBM3HA J@HHOIO IOJIOKEHHs, ClIH Ha TO, YTO TOBapHBIM 3HAKOM
MOYKET CYMTATHCS JIMIIE 3apErHCTPHPOBAHHOE B YCTAHOBJIEHHOM IIOPAJKE YCIOBHOE
oGo3HadYeHHe TOBapa, YKe IaBHO yKa3biBaloch B IuTeparype?

2. EnBa nu uMeeTcsl Hay4Has HOBH3HA B MojoxeHuu Ne 3, B KOTOpPOM
ABTOp yKa3blBa€T HA pAasM4Ms, WMEIOIIMECH Mexly abCONOTHBIMH M
OTHOCHTEJILHBIMH OCHOBAHHMAMM K OTKa3y B pervcrpauud o0O3HAYeHWH B Ka4ecTBe
TOBapHBIX 3HaKoB. Ha Mo#t B3rnsaa, o6 3THX M HEKOTOPBIX JPYTMX Ppasinyusix
paccMaTpUBaeMbIX OCHOBAHHI MHUCAIM yKe MHOIHE aBTOPbl Kak MO/YIepKHBAKOLIHe
JlaHHOE MOJpa3/ielieHne, TaK U CYHTAIOIIHE ero HeoNpaBIaHHbIM.

3. BhI3bIBaeT BOMPOCH! TaKOe BBEJEHHOE aBTOPOM OCHOBaHHE K OTKasy B
PerHCTpaly MM TPEKPAaleHnH yXKe BOBHHMKIICH OXpaHbl, Kak «IpHOOpeTeHHs
HCKITIOYHTENBHOTO TIPaBa HeJI0OpPOCOBECTHBIM JIMIIOM BCIIE/ICTBHE 3710YNOTpeOIeH s
npaBoMy». Bo-nepBbIx, Bpsi I YMECTHO TOBOPHTbH O «HEJOOPOCOBECTHOM JIHLEN,
MOCKOJIBKY KOPPEKTHEe CUHMTaTh HeJIOOPOCOBECTHBIM COOTBETCTBYIOLIECE NOBEICHHE
nuna. Bo-BTOPBIX, B 3aKOHE TOBOPHTCS O TaKOM OCHOBaHMHM aHHYJIHPOBAHHA
PerHCTpalliM TOBAPHOTO 3HAKA, KAK MNpW3HAHWEe JedCTBHA npaBoobnanatens B
YCTAHOBJNEHHOM [MOpsiKe 3I0YNOTpebiieHueM TNpaBoM J1HOO He100pocoBeCTHOM
KOHKypeHIueil. Kak M3BeCTHO, NMpAaBOM MpU3HAHUA AEHCTBHH MpaBoobranaress
3noynoTpeGieHneM MpaBoM o0Najaer JiMilb CyJl, a8 aKTOM Hel00pOoCcoBecTHOH
KOHKYPEHIIMM — JIHIIb AHTHMOHOMNOJIBHBIA opraH. IlaTeHTHOE BEJOMCTBO TaKHM
mpaBoM He 00IafaeT M NMOTOMY OTKa3aTh B PErMCTpalMi 00O3HAYCHHS B KauecTse
TOBAPHOTO 3HAKA HH 110 OJIHOMY M3 9THX OCHOBAHMH HE MOXKET. ;

4, 3anuMas B LEIOM MPABWIBHYIO MO3MILMIO II0 BOIPOCY O TOM, HTO
HesaperucTpupoBanusie B Poccuiickoii ®enepauun 0G03Ha4eHHs, HCIONL3YEMbIE
JUIS MHMBHIYaIH3aIHA TOBApOB, HE HONb3yI0TCs B P® npaBoBoit oxpaHoi (eciw
TONBKO OHH He SIBJIAIOTCH OOIIEH3BECTHBIMH TOBAPHBIMH 3HAKaMH), JHCCEpTaHTKa
Npe/laraeT paspeluuTh MpPoGJeMy PEerdCTpaldi TaKMX M3BECTHbIX 0003HaueHHI
TpeThUMH JIAIIAMH IyTeM [PeJIOCTaB/IeHHUs SKCIIEPTH3E NpaBa JI0 NPUHATHS PEIICHAs
M0 3asBKE HAIpPABIATH 3asABHUTENIO CIENHalbHOEe YBEJOMIICHHE O CYIIECTBOBAHMH
BEpOATHOCTH BBEJCHHs MOTpeOuTeNs B 3a0iyKJACHHE NPH HCIONBL30BAHUH TAKOIO
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o6o3HaueHusi. BO3HHKAaeT BONPOC O TOM, Kakyl LeJlb Hpeclneayer TaKoe
yBejoMiIeHHe M GyZeT M OT Hero Kakas-To noiab3a? Beap uauie BCero noio06HbIe
u3BecTHbIe 0003HAYEHHS] PErMCTPUPYIOTCS JPYTMMH JIMIAM B KauecTBe TOBapHBIX
3HAKOB (@ NMPHMEHHTEILHO K TOBAPHBIM 3HAKaM - 110 MHEIM KJaccaM TOBapam)
MMEHHO JUIi TOTO, YTOOBI BOCIO/NB30BATHCS M3BECTHOCTBIO ITHX ODO3HAYEHHH HIH
TOBapHBIX 3HaKoB. [Ipu TOM cama JMCCEPTAHTKa JOKa3bIBAeT, YTO aHHYIHPOBATH
TAKYIO PETHCTPALMIO HEBO3MOKHO M KPUTHKYET Te CyAeOHbIe PellieHts, B KOTOPbIX
06CTOSTEILCTBA OLEHUBAIOTCS HHAa4Ye. BBIXOAUT, 4TO Lie/ib YBEJIOMIICHHS 3asBHTEIIA
CBOAMTCS K TOMY, 4TOOBI NpeAyNpeuTh ero O BO3MOXKHOCTH aHHYJIHPOBAHHA
PEruCTpaLii CY/IOM, XOTs, 0 MHEHHIO INCCEPTAHTKH, 9TO M HENPaBUIIBHO.

Ha Moii B3ruIsij, AMCCEPTAHTKE CIIEJI0BATO 3aHAThH NP PEIIeHHH JaHHOH
npoGreMel Gosiee MOCIEAOBATENBHYIO TMO3MUMIO, B OCOOCHHOCTH YUHTBIBAA €€
BBICKa3bIBaHWE Ha CTp. 42 jaucceprallMd O TOM, 4YTO «IoJa4ya 3asiBKH WIH
perucTpauusi B KadecTBe TOBAPHOIO 3HAKA JIOTOTHIA KOHKYPEHTA, HCIOJB3YEeMOro
MM JUISl QHAJOTMYHBIX TOBApOB Ge3 MOJNy4eHHs MPaBOBOH OXPaHbl, MOKET ObITh
npusHana apOUTPaKHBIM CYAOM MM opraHamu DejepaibHOM AHTHMOHOTIOJIEHOM
cyk6bl aKTOM HeZ0OPOCOBECTHOH KOHKYPEHIHMH, 4TO SABJIAETCS JOCTATOYHBIM
OCHOBAHHEM /U1 OCTAPUBAHUs TAKOH HeJ00POCOBECTHOH PErHCTPaLK B CHITY Il 6
It 2 cr. 151 2 FRCBdy.

5. Enmea M 3aciy)KMBaeT IOJUIEPXKKH IMpe/UloKeHHe asTopa o
BOCCTAHOBJICHHH  3aKOHOJATEJBHOrO IOJpa3jie/ieHuss OCHOBaHHI K OTKasy B
perucTpaii 00O03HAauYeHUH B KayecTBe TOBAPHBIX 3HAKOB HA abcosoTHEIE |
oTHOcHTeNbHBIEe. (OYeBHJIHO, YTO JaHHOE JeleHHe SBIAETCS OYEHb YCJIOBHEIM,
[I0CKOJIBKY B €r0 OCHOBE HEeT 4eTKOro Kpurepys. PacnpocTpaneHnas cchlika Ha To,
4TO 3a aOCOMIOTHBIME OCHOBAHHSMH K OTKa3y B PErHCTPALMM JIEXKHT IyOIH4HbIH
MHTEpEC, a 33 OTHOCHTENBHBIMH - MHTEPEC YaCTHBIH, ABIAETCA 10 OTHOLICHHIO K
HEKOTOPHIM KOHKDETHBIM OCHOBaHMAM SBHO HAaJyMaHHOH U HCKYCCTBEHHOM.
[MosToMy JjaXe [OKTPHHAJIBHOE 3HAYEHWE [AHHOTO JICNCHWA HE  Criedyer
MpeyBeNuYMBATh H CTPOUTH Ha €ro OCHOBE TEOPETHYECKHE KOHCTPYKIMH. -

6. Ha ctp. 76 auccepTaluy COEPXKHUTCS CTPAHHOE YTBEPXKICHHE O TOM,
YTO «IHMCHMA-COTJIacus, B OTJIMYME OT JIO3BOJICHHH IOCy/apCTBEHHBIX OPraHOB HIIH
paspelLenHuii, oTy4yaeMBIX 3asBUTENISIMU OT MY3€EB U (HOH/IOB B HOpsJIKE 1. 4 CTaThH
1483 'K P®, He sABAAIOTCS WHAMBHAYallbHBIMHM IPAaBOBBIMH aKTaMH, W, noaooHo
clelKaM, CYIIECTBYIOT B paMKax  rOPH30HTalbHBIX [PaBOOTHOIIEHHH,
XapakTepH3yeMbIX PaBEHCTBOM CYOBEKTOBY. [To-BuauMoMy, OHO 0OyCIOBIEHO
cBOeOOpa3HbIM MOHUMAHHEM aBTOPOM HHJIHBHIYaJIbHbIX [IPABOBLIX aKTOB KaK HEKHX
aIMMHHUCTPATHBHBIX aKTOB, XOTs TaKOe IOHUMaHHE PACXOAUTCS C 00 IIeNTPHHATEIM.




Cnenanuble 3aMedaHus, Kak BHIHO N3 MX COJEP)KAHUA, HOCHT
JIMCKYCCHOHHBIH XapakTep H He YMAJSIOT 3aciyT JIUCCEPTAHTKH, CyMeBLIeH co31aTh
TBOPYECKH CaMOCTOSATEIBHYIO, cepbesfiym' Hay4Hylo paboTy, HMEIIyl Kak
TeopeTHYeCKOoe, TaK U MIPAKTHYECKOE 3HAYEHHE.

Sl nomararo, 4to jaucceprauus C.B. byrenko orBedaeT BceM
npeabsaB/sieMbIM TpeOOBaHWs, a e aBTOP 3aCIyKMBAET NPHUCYHKICHHS €l HCKOMOW
YHYEHOH CTeNeHH KaHu1aTa I0pUIHIeCKIX HayK.

[Ty6nukauun jauccepranTa M aBropedepar OTpaXaiOT OCHOBHbIE
[TOJIOIKEHUS JUCCePTALHH.

OduumanbHbIH OMIIOHEHT
JIOKTOp IOpHIAYeCKUX HayK, npodeccop A.I1.Ceprees
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