OT3bIB
OQHIMATBHOTO OMIIOHEHTA
Ha nuccepranuro Xarynnesa Ojera AJlekcaHnpoBraa
1o Teme: «CyObeKTUBHbIE BellHble [IpaBa KaK pasHOBUIHOCTEL AOGCOFOTHEIX
MMYUICCTBEHHBIX MPAB: NPOOIEMbl TEOPUH U IIPAKTUK,
[IPEACTABICHHYIO Ha COMCKAHUE YUCHOM CTereH AOKTOPa IOPUANIECKUX HAyK
1o cnenuanbHocTH 12.00.03 — rpasknanckoe [IpaBo, NPEANPUHUMATENIBCKOE MPaBo,

CEMEHHOE MPaBO, MEXTYHAPOLHOE YACTHOE IIpaBo.

M36pannas aBropom Tema MCCIICNIOBAHNS  OTHOCUTCA K 4YHCITy «BEYHO
aKTyallbHbIX» 110 TOH NpPUYUHE, YTO CYOBEKTHBHOE BEIIHOE IIPABO COCTABJISET
OCHOBHOH 3JIEMEHT IpaBa COOCTBEHHOCTH, a ToClenHee — UEHTPaIbHEIH MHCTUTYT
HHUBHITMCTHKH M Ba)KHEHILYIO —KaTeropuio IPEIIPUHUMATENILCKOTO TIpaBa C ero
IIMPOKOA CEThIO KOMMeEpYeCKUX OpraHu3aluii u UHIUBUYaIbHBIX
NIpEANpUHUMaTes e, obanareneit Ha3BAHHOIO npasa.

U xots B Konuernuu PasBUTHSA PaXIAHCKOTO 3aKOHONATETBCTBA OB H3JIOMKEH
PsZ COOOpaskeHUH Mo COBEpLIEHCTBOBAHIO TTPABOBOTO PETYTUPOBAHUS BELIHBIX IIPAB,
M HEKOTOpblE M3 HHMX IONYYHIH 3aKOHOLATENEHOE 3aKpeIUIEHUEe, TOBOPHUTH O
3aBCPIICHUN NOKTPHHATBHONW paGOTHI HAn TAKHMI lpaBaMK 10 MeHBIIeH Mepe
MPeXACBpEMEHHO. B monme3y rtakxoro BBRIBOZIA  CBUIETENECTBYET MpPAKTHKA CYOB,
BRISBIBAIOILAS PSIJT CEPhE3HBIX BOIPOCOB IO IIPUMEHCHHUIO 3aKOHOAATEIbCTBA O BEIHBIX
IpaBax #, KpPOMe TOTO, MOCTyIaTeNbHOE PasBUTHE PBIHOYHBIX OTHOLICHHU, B KOTOPBIX
TMOCTOAHHO BOHUKAKOT HOBbIE SIBICHUS, TpeOyrolIie MpaBoBOTO aHaTH3A.

B uentpe BHMManus mo NPpEXHEMY 0CTaeTCs MpoblieMaTHKa CTabHIBHOCTH paB
COOCTBEHHUKA U 3bdexTHBHBIE crIOcO6b! X 3alMTel. Jlo cux mop He peren menmbiit

PAA Te€OpeTHuYecKux l'IpO6J'IeM, CBSI3aHHBIX KaK C IIOHUMaHHEeM HaHHBIX KaTeFOpI/Iﬁ B
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AOKTPHHE, TaKk M C HCIOJb30BAaHHEM HX B  3aKOHONATEIBCTBE WU IIPaKTHKE €ro
[IPUMEHEHHUS.

Bce sro cBumerensctryer 06 aKTyaJJbHOCTH KOMILIEKCHOTO MCCIIEIOBAHUS
CYOBEKTHBHBIX BEILHbIX N1PaB, TeM 6OJIEe, UTO TAKOe HCCJIEIOBAHNE JaeT BO3MOXKHOCTD
CHACTaTk BRIBOABI M NPEIJIOXKCHNUsI, HAIPABICHHbIE HA MOAEPHU3ALIAIO TEOPETHUECKHUX
TOJIOKEHUH U HOPM NEHCTBYIOIEr0 MpaskNaHCKOTO 3aKOHOIATENbCTEA.

Conmepxanne  mucceprammu O.A. XaryHneBa CBUAETENBCTBYET O TOM, YTO
4BTOPY YAAJIOCh HAHTH CBOKO NOKTPHHAIBHYIO HUIY CPENH MHOTOYHCIEHHBIX HAy4IHBIX
TPYMOB IO IpaBy cOOCTBEHHOCTH. PaGoTy OTKDBIBAIOT MOJOKEHHS O METONOJIOTHH
MCCIIeIOBAHNA  CYOBEKTUBHBIX ~BEIHBIX MpaB Kak SIeMEHTOB  AGCONFOTHEIX
MMYyIICCTBCHHbIX IIpaB. Jlamee cneayer aHamM3 3aKOHONATENBHEIX IIOJXOJI0B K
PETYITPOBAHUIO OTAELHBIX BUIOB CYyOBEKTHBHBIX BEIIHEIX [PaAB, BUAOB HEIBIKIMOLO
MMYIIECTBA, NPOYHO CBSI3AHHBIX C 3eMJIEH M COCTABJIAIONINX OOBEKTHI TAKIX IIpas.
Ocoboe BHHMaHME yreneHo TPXaHCKO-NIPABOBBIM CIIOCO0AM 3aINUTEI CYOBEKTHBHbIX
BEILHBIX IPaB.

3HAKOMCTBO ¢ JMcCepTaldeil MO3BONSET YTBEPXKIaTh, YTO IIOCTABICHHAS
dBTOPOM LieJIb, COCTOSIIIAs B aHAIIM3€e CyOBEKTUBHBIX BEIIHBIX IIpaB ¢ IOCTPOEHHEM Ha
3TOH OCHOBE DPSfia TEOPETHUECKUX U [IPUKTIAAHBIX ITOJIOXEHUH B OTHOLIEHHH TAKUX
[IpaB, B NIABHBIX YepTax, JIOCTUrHYTa. B paGore chOopMyTHPOBaH psi/l 3aCITyYKHBAIOIIUX
BHUMaHUSI BBIBOOB.

Tax, aBTop monaraer, 4To MONHOIEHHDI AHATH3 CTPYKTYPEI U CONEPIKAHUSI
abCONIOTHBIX HMYIIECTBEHHBIX IpaB HEBO3MOXEH 0e3 pelleHus Bompoca 00 ux
COOTHOIICHHM C HCKIIOYMTENBHBIMU MpaBaMy, TIOCKOJIBKY TIOCJIEIHUE TPENCTABISIIOT
COOOH YacTh UMYIIECTBEHHBIX npaB (. 164-165). MHBIMU CTOBAMHE, HCKITIOYNUTENbHELE
fpaBa BLICTYMAIOT KaK BHJl aOCOMIOTHBIX MMYIIECTBEHHbIX IIpaB, COXPAHsAS IMPU 3TOM
AUCTAHIHIO C CyOBEKTUBHBIMY BEIIHBIMH IIpaBaMH.

[IpusHaBas cyGmpexTHBHOE BCIIHOC IIPaBO pPa3HOBUAHOCTBIO aOCOIIOTHOIO
MMYIIECTBEHHOTO IpaBa, IUCCEPTAHT NPHBOIUT apryMEHTHI B TIOJIB3Y BBIBOAA O TOM,

4TO UMEIOILAasiCs Yy J1n1na COBOKYITHOCTh MIPaBOMOYUU IT03BOJISIET €MY OCYIIECTBIISATH UX



B TpeAeIaxX, YCTaHOBIEHHBIX HE TONBKO 3aKOHOM, JIOTOBOPOM, HO HHBIMH
OCHOBAHHUSIMH, HAIIPUMED, 0OBIYAEM.

[lo wmHeHmio nwmccepranra, NEepeueHb CyOBEKTUBHBIX BEUIHBIX IIPaB,
3AKPCMIICHHBIH B 3aKOHE, OJDKEH GBITh OTKDPBITHIM. B pabore mNpemIoKeH IepeyeHb
KBaJI(DMKAIIHOHHBIX IPU3HAKOB TAKHX IpaB, KOTOPBIA TIOMOXKET YETKO OTIPaHMIUBATE
BCILHBIC IpaBa OT MHEIX BHUIOB CYOBEKTHBHBIX IpaB. Cpenu Takux NpU3HAKOB —
abCONOTHOCTD CYy6BEeKTHBHOTO BEIHOTO IpaBa ¥ HAJIMYUE €ro 0coOoro oObEKTa, T. €.
MaTepHaIbHOH  BeLUM, MJICHTUDHIUPYEMOi] UHIUBUAYATbHEIMA TPHU3HAKAMHU |
AOCTYITHOM JUIsl HETIOCPECTBEHHOIO BOCIIPUSITHS.

B paGore BBIIBHHYTO MONMOXEHHE, B CUIIy KOTOPOTO B OOBEKTHBHOE BEITHOE
TpaBO CIIENYeT BKIIOYMTH HE TOJNBKO IIPABOBBIE HOPMbI, HO H OPUHIUIEL. B ocHose
OTOr0 Te3uca JICKUT  MBICAL O TOM, 4YTO TPUHLUIIBI, SBIAACH ILIAT(GOPMOM
OOBEKTHBHOIO TpaBa, BXOISAT B COAEpkaHHE HOpM mpaBa. MIMeHHO mosTOMY, ecim
MCHACTCA TIPUHIMIL, TO M3MEHACTCS U COIep)KaHMe HOPMBI TIpaBa, KOTOpas Ha 3TOM
NpUHIHUIE 6a3upyeTcs.

ABTOp, narnee, (OPMHPYET CBOIO IO3ULMI0 B 4YacTU abCOJIOTHBIX
MMYIIECTBCHHBIX TIPaB B OOBEKTHBHOM CMBICHE, 37€Ch OH BKIIOYACT B COCTaB
YKa3aHHBIX MPaB MPUHIUIIE U O0LIYAH.

B mucceprammu comepsxnres A4BTOPCKOE ONpEeNe/IeHHe UMYIIECTBA KaKk 0ObeKTa
TPXIAHCKMX  MIPaB, II0J KOTOPBIM CIeQyeT [OHUMATE IPaBOBYIO KaTErOPHIO,
BKJIFOYAIOIIYIO OCA3aeMble BEIIH, & TakykKe 0GbEKTHI, AOCTYN K KOTOPBIM BO3MOXEH KaK
HCTIOCPEACTBEHHO, TaK M C IIOMOLIBIO TEXHHYECKIX cpenacTs. B Ha3BaHHOe
OLPEACJICHUE BXOLAT W IIpaBa Ha Takue OOBEKTHI, MO3BOINSIONIHE I0JIy4aTh OT
TIOJIE30BAHMST UMU MaTE€PUAITEHYIO BBIFOY MK 6IIr0.

Ilo wmuenuro AMCCEPTaHTa, B IepevHe OOBEKTOB IPAXIAHCKHX IIpas,
OXBAaTBIBAEMBIX TEPMHHOM «HHOE MMYIIECTBO», METeCO00pasHO IpeaycMOTpeTh
MHHOBAalIMOHHbIE OOBEKTHI, T.€. BBIIC/ICHHBIE W3 [IPAPOIB! MarepuabHble OOLEKTHI,
BIANCHHEe W  TIONB30BAaHHE KOTOPHIMHU OCYIICCTBIIACTCS  TIOCPEACTBOM  HOBBIX,

COBPEMEHHBIX TEXHOJIOIMIHA.



Eme onHo sacnyxuBaromee BHHMAHUS IIOJIOKEHUE COCTOUT B TOM, YTO
CYIWECTBYIOT JIMLIb TPU TIPYIIIEI IPaB, OOIANAIOIIAX CBOMCTBOM abCOFOTHOCTH Kak
KBaTHGUUUPYIOMMM mpu3HakoM. K Hum OTHOCATCST BEIIHBIE, WCKIFOYUTEIBHLIE U
JIAYHBIE  HEMMYINECTBEHHBIE IIpaBa, KOTOPBIE ClIeayeT HMEHOBaTh OOLIUM
OOBENMHSIOIMM TEPMHHOM:  a6COTIOTHEIC npasa. B To e Bpemsa ocransHble
MSBECTHDIC PAX/IAHCKOMY MpPaBy OTHOIIEHHS OGJIAMAI0T OTHOCHTETbHEIM XapakTepoM,
a BTO OOCTOSATENBCTBO MPeIOpeneNnseT Hx NOTYMHEHNE HWHBIM OCHOBOIIONATAOIIMM
HadallaM, Jpyrum crioco6am peaiusaluy IpasBa u [paBUjIaM 3aIIUThl HAPYIIEHHOTO
IpaBa.

B nuccepranmn comepixures PANL IPYTUX BBI3BIBAIOLIMX HHTEpPEC IMONOKEHHUI,
ONpEACIAIomMX ee HOBH3HY. Comepikanue paboTel W BBIHECEHHBIE Ha 3aILUTY
TOJIOXKCHHUS  [IO3BOIIAIOT  C/IENATh BBIBOL O TOM, YTO AUCCEPTAHT JOCTUT LeNn
UCCIIEIOBAHUS, PCIIMIT  MTOCTaBICHHBIE 3aladd, IIOATOTOBUB paboTy, Koropas
IIPEACTABISIET HECOMHEHHBIN TEOPETHYECKHULL MHTEpEC.

Ilpaxtuyeckas mennOCTD paboTel cocTouT B CpOPMYTHPOBAHHBIX aBTOPOM
[PCIVIOKEHUAX TI0 H3MEHEHUIO W JIONOTHEHUIO 3aKOHOZNATENbCTBA B HHTEPECaX
TIOBBIIEHUS 5D (PEKTHBHOCTH TPaBOBOrO PETYTUPOBaHUA HMYIIECTBEHHBIX IIpaB
BOOOLIE U CyOBEKTHBHBIX BCILHbIX, B 9aCTHOCTH. PesynbTaTsl ucciemoBanus, Kpome
TOTO, MOIYT OBITH HCITONB30BAHBI B XOme IPCNIOZIABAHUS  KYPCOB TPAXKIAHCKOTO U
IPEATIPUHIMATENBCKOTO MPaBa.

B pabore wmmpoxo wucnomnzosamm JINTEPaTypHbIE HCTOYHHKH, NPAaKTHKA
IIPUIMEHCHHS 3aKOHOATEIHCTBA O BEIHBIX lIpaBax, U 5TO HaeT OCHOBAaHUs I BBIBOJIA
00  000CHOBaHHOCTH w1 AOCTOBEPHOCTH ~ BBIABMHYTBIX ~ aBTOPOM  ITOJOMKEHHIA
TCOPETHUICCKOrO 1 IPHUKIIAIHOIO XapaKTepa.

B nmemom  moxmo YTBCPXIaTh, YTO MPOBENEHHOE O.A.XaryHuessm
AUCCepTalMOHHOE HCClIeIoBaHue NIPENCTABIISET coboti 3aBEpPUICHHYIO,
CaMOCTOATENbHYIO MOHOTpadUIecKyo pabory, obnaaronryro BHYTPEHHUM €IMHCTBOM
1 COZICpXKAllyl0 HOBble HaydHBle pe3yisTathl. PaGora BBITIOJIHEHA Ha XOpOIIEM
TCOPETHHECKOM M METOJ0JOTHYECKOM YPOBHE, BBIBOZIBI aBTOPA IOHSATHEI U B II€JIOM

apFYMGHTI/IpOBaHI:I.



Beé aTo naet ocHoBanms KOHCTATHPOBATh HECOMHEHHOE 3HAYECHUE [IUCCEPTaIAN
AL TATbHERIIETO Pa3BUTHS HAYKH MPAyKIAHCKOTO 1 IPENIPUHUMATENBECKOTO TTPAaBa.

OCHOBHBIE  mONOXKEHMS AHUCCEPTALIMK  IOCTATOYHO IIOJHO OTPaXKeHBI B
aBTopedepate U B ONYGIUKOBAHHBIX aBTOPOM paboTax B POCCHICKAX HAYYHBIX
U3JIAHUSX.

Otmeuast mosuTHBHEBIE CTOPOHBI  BBINONHEHHOK O.A.XaTyHIEBBIM HayIHOM
paboThI, CIeyeT OCTaHOBUTHCS Ha OTIEJIBHBIX CIIOPHBIX IOJOKEHHUSIX.

1. B nuccepramum B CONCPXKAHHE OOBEKTHBHOIO BEWIHOTO IIPaBa BKIFOYEHbI
TIPaBOBEIC IIPUHLMIIEL, B TO BPeMsl KaK HOHSTHE abCOIOTHEIX UMYIICCTBEHHBIX PaB B
OOBEKTHBHOM CMBICIIE, TOMHMO YKa3aHHBIX IIPUHIUIIOB, BKIIFOYAET TAKKe OOBIUAL.

OTO pasnudne B ComepaHum GIH3KUX MO CYTH TIOHSTUH HE HAXOMUT OOBSICHEHUS
B padore.

2. Chopmymuposan BeBOL 0 TOM, YTO abCONIOTHBIE HMYIIECTBEHHBIC paBa
CYIECTBYIOT HE3aBUCUMO OT OGIIECTBEHHON WM JIHYHON 3HAYUMOCTH U ILEHHOCTH
MMYINECTBa, 110 MOBOMy KOTOPOTO OHM BO3HHKAIOT. U ecmm COOCTBEHHUK Ge3pazInyHo
OTHOCHUTCS K CBOEMY MMYIIECTBY, 5TO He JUIIAET €ro abCONIOTHOTO MMYIIIECTBEHHOIO
IIpaBa Ha Hero.

Ho xareropun smaunmmocts u rnemmocts s MaHHOM KOHTEKCTe He O0IamaroT
BBIPDaXXCHHBIM IPABOBBIM 3HAYEHHEM, a [IOTOMY W yKa3aHHBIA BBEIBOL, caM ITO cebe
IPaBUIIBHBIN, BPSI/ JIM MOXKET ITPETEH10BATD Ha IOPUTAYECKUI CMBIC]T.

3. B nmuccepraimn MPEIUIOKCHO ONpEIENeHne CepBUTYTa Kak CYOBEKTHBHOIO
BEIIHOTO  MpaBa, KOTOpPOe IpencTaBiseT coGoif Pa3sHOBUIHOCTH  abCOIFOTHOTO
UMYINECTBEHHOTO MpaBa M OTIMYAETCS psimoM  cBoicTB. Cpenu mociequux —
XapaKkTepUCTHKA CEPBUTYTA Kak IIpaBa Ha OTPaHHYCHHOE IOJb30BAHHE YYXKOH BEIbIO
KOHKPETHBIM CIOCOOOM; CBS3b NaHHOIO IpaBa C 9yXOH BEIIbIO, YTO 0OYCIOBINBAET
HEU3MEHHBIM  00BEM MpaBOMOYMH 110 CEPBUTYTY NPH CMEHe COGCTBEHHHKA,
BIJIFOUCHHE YKa3aHHOIO IIpaBa B COCTAB a6COMOTHEIX UMYINECTBEHHBIX IPaB, YTO JaeT
BOSMOXHOCTB €ro obsiaiarensiM sanperuars TPETPUM JIMLIAaM BO3/IeHCTBOBATH HA BEILlb.

Camo 1o ceGe mpusenennoe OMPE/IC/ICHIE He BBI3BIBAET BO3PAXKCHUH, OCTABISS,

OJHAKo, OTKPBIThIM BOIIPOC O HAJIUYMHU B HEM SJIEMEHTOB HOBU3HEI.
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4. B nosnoxenun 8 aPTyMEHTHDPYETCS BBIBOJ O TOM, YTO BEIIb COCTOUT HITH MOYKET
HAXOUTBCS  MOA  9BUM—THGO TOCNOLCTBOM, T.e. BO BIIaJICHUH, II0JIb30BAHNUHY,
pacriopsxenuu. B csisu ¢ atum TpeGyer Pa3BACHEHUS BONIPOC O CONEPIKAHUH TTOHSTHU
«TOCHOACTBA», KOTOPOE, BO3MOKHO, CBOAUTCS K YKa3aHHOH TpHuaJe NMpaBOMOYHUI, U O
Cr0 TIpaBOBOM 3HAYEHMH, HE MCKIIOYAIONIEM B KpaliHEM BapHaHTEe YCTAHOBJICHHS
«IPABOOTHOLICHUS) MEXTy BIIAAENBIEM U BEIIbIO..

5. B pa6ore YTBEPIKIACTCS, YTO 000POTOCIIOCOOHOCTD 0OBEKTOR HUMYIECTBEHHBIX
TIpaB KaK OCHOBAHUE peallU3alluU abCOTFOTHEIX CyObEKTHUBHEIX IpaB XapaKTepu3yeTcs
AYaJU3MOM, T. K. OHa, Oasupysce Ha HEPaspRIBHON CBS3U MAaTepPHANBHOIO 0OBEKTa U
MMYIIECTBEHHOTO [TpaBa Ha HETO, B TO e BPEM OTTYCKAET [IEPEXOL TOIBKO HpasB.

Ho nepexon mpasa sme nepexona oObekTa, He MMes MPaKTHYeCKOro CMBICITa,
JIALIATL OBl BCAKOTO MPABOBOO 3HAYCHHS TOT IOPUANYCCKUN (DaKT, Ha OCHOBAHUU
KOTOPOro Tako Iepexon UMes MecTo.

Brickasanuble 3ameuanns Hocgt AUCKYCCHOHHBIH XapaKTep U He CHIDKAIOT 06Ielt
TONIOKUTCIILHON OLIEHKH [TUCCEpTaLHH,

3akarouenne, Huccepranus Xarynuesa O.A. na TeMy «CyObeKTUBHBIE BelHbIe
[IpaBa KaK pasHOBHIHOCTBH abCOFOTHBIX MMYIICCTBCHHBIX MPAB: MPOONEMbI TEOPUU U
IPAKTHKH MIPELCTaBIISIET coboii aKkTyaJbHOE, 3aKOHYEHHOE Hay4YHO-
KBaIM(UKALHOHHOE Hcc/IeoBanue, obanaroliee NpU3HAKAMHE HAay4YHOU HOBHU3HEI, B
KOTOpOM  chopmynupoBans HOBBIC  TCOPETHYCCKHE IOJOXKEHHS, BHIBOLBI U
PEKOMEHNIAlK, COBOKYIITHOCTD KOTOPBIX CIE€yeT paccMaTpuBaTh Kak penleHne
Hay1IHOH NPOOIeMBI, UMEIOIIEH BayKHOE COLMATbHO-9KOHOMUYECKOE 3HAYEHHe.,

3anmayu, nocrasieHHbIe dBTOPOM, B XOJI¢ HCCJIEIOBAHUS PELIEHE |

Coneprxanue AUCCEPTallMM  HAIIO  JOCTATOYHO  IIOJHOE OTPp&XEHHE B
OIyOIIMKOBAHHBIX ABTOPOM IT0 TeMe UCCIIEIOBaHUS paboTax.

ABTopecepar AUCCEPTALIMK COOTBETCTBYET CTPYKTYPE U CONEPIKAHHIO paGOTHI.

Huccepranus o rteme «CyObeKTHBHBIE BelHbIe [IpaBa KakK pPa3HOBUIHOCTD
a0CONIOTHBIX UMYIECTBEHHBIX 1IpaB: MPOOIEMBI TEOPHH U TIPAKTHKID COOTBETCTBYET
KpUTEPUSIM, MpenycMOTpeHHBIM B [loNOMKEHUE o [IOpsIIKE MPUCYXKICHUS yUYEHBIX

cremeHerd  (ytB. IlocTaHoBiieHmeM I[IpaBurensctsa  Poccuitckoi @epnepanuu  oT
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24.09.2013 Ne 842), IPUMCHHUTENBHO K NUCCEPTALUSIM HA COUCKAHUE YYEHOU CTeleHn
HIOKTOpa IOPHAMYECKHX HAyK, a ee aBrop — XaTyHues Oner AsneKcaHIpOBAY —
3aCIy)KUBACT NPUCYKACHUSI €MY HCKOMOI YYEHOH CTEMEHH HOKTOPA FOPHIANIECKUX
HayK 10 crnenuainbHocTH 12.00.03 — TPaXIaHCKOE IIpaBO; MNPEANPUHAMATENHLCKOE

[IpaBo; CeMEHHOE PaB0; MEXKYHAPOIHOE YACTHOE IIpaBo.

Odunnansueii onmonenT - 3aBEYIOIIMH CEKTOPOM IIPEANPUHUMATETHCKOIO
npasa DenepaabHOro rocyIapCTBeHHOTO OromKeTHOrO

YApeXKIeHus Hayku IHCTHTYT rocynapersa u npasa

Poccuiickoii akanemun HayK,

Z/‘/Z 1

C.C.3aHKOBCKUl

AOKTOP IOPUIMHECKHX HayK, Ipodeccop
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