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0pHUHAIBLHOIO ONNOHEHTA - JIOKTOpa IOPHAHYECKHX HAyK, mnpodeccopa
JpaeneBckoro Auiekcanapa MapkoBuua Ha auccepranuio Hukonaesoii
Adexcanapel  AjnexcanapoBHbl «M300pakeHde rpaskIaHHHA: NPOOJeMbI
NpPAaBOBOI0  peryJHpPOBaHHMsl, HCHO/JIb30BaHHsI, OXpPaHbl MW  3alIUTBI»,
NpeICTaBJICHHYI0 HAa COMCKAHHME Y4YE€HOH CTeleHH KaHAHIATa IOPHAHYECKHX
HayK no CIeHaAJTbHOCTH 12.00.03 - rpaskaaHcKoe paBo;
npeiNpHHUMATEIbCKOE NMPaB0; ceMeHHOe MPaB0o; MEKIAYHAPOAHOE YACTHOE
npaBo

AKTyallbHOCTb TE€MBI JIUCCEPTALMOHHOrO uccienosanuss Hukomaesoit A.A. He
BBI3bIBACT COMHEHHH, TaK KaK W300paXeHUsI TrpakaaH CerogHs akTHUBHO
WCTIONB3YIOTCSE B OOJBIIMHCTBE cep UeTOBEYCCKOW JEATENLHOCTH. DTOMY
crocoOcTByeT  pasputue  ortorpadud,  TeNEBHJIEHHA,  HMH(POPMALHOHHO-
KOMMYHUKAaLIMOHHBIX  ceTedl. OOHaKo  BO3MOXXHOCTH  KOHTPOJIS — CaMHUMH
TpaKI1aHaMH HCIIOJIb30BaHUs WX HM300paK€HUH HEYKIIOHHO CHHXKAeTCsl, HEPENKO
HAOIOIAIOTC  KOH(IIMKTBI, CBSI3aHHBIE C HENPABOMEPHBIM HCIIONB30BAHUEM
M300paXeHUH TrpakAaH, 4YTO OOYyCJIABIMBAET AaKTyalbHOCTb KaK HajUleKalel
MPAaBOBOH OXpaHbl U300paXeHUs IPaXKIaHUHa, Tak U >h(EKTUBHON 3alUThI [IpaB
TIOTEPIIEBIINX B CJIyYasix HECOMIACOBAHHOIO UCIIOJIB30BaHUS MX W300paXKeHHil.

Hayunas HOBH3HA JUCCEPTALHUOHHOTO UCCIIeIOBAHUSI AA.
HukonaeBo# cOCTOMT B TOM, 9TO OHO ABJISETCS MEPBBIM B OTEYeCTBEHHOM
HayKe TPaXXAaHCKOro IpaBa HAy4YHBIM HCCIIeJOBAHHEM, B KOTOPOM aBTOPOM
MPOBEJIEHO  KOMIIJIEKCHOE  HMCCIEeJOBaHME IPAaBOBOTO pETYIMPOBAHUSA,
VCMOJIb30BAHMS, OXPaHbl M 3allMThl HM300paKeHUs TrpaxkaaHuHa. B Takom
o0beMe, Kak 9TO BBIMOJTHEHO B paboTe, TaK NETAJIbHO H PA3HOCTOPOHHE, C TAKHM
KOITMYECTBOM TEOPETHYECKMX U IPAKTHUECKUX PEKOMEHIALUH BBISBICHHBIE B
pabote npobseMbl 10 HACTOSIIIETO BPEMEHH HE H3y4ailnch.

Hay4Hnass HOBM3HA WHCCleIOBaHUS MpPOSABISETCS, B YACTHOCTH, B
TBOPYECKOM  HCCICAOBAaHHU OTHOLIEHWH, CBSA3aHHBIX C CO3JAHHEM,
UCIIOJNB30BAHMEM, OXPAaHOM ® 3allMTOH M300pakeHWH TrpakaaH, B
PasIUYHEIX cdepax NesTeNnbHOCTH, AeTalbHOM pAacCMOTPEHHH Haubolee

pacrnpocTpaHeHHBIX cnoco6oB MCITOJIb30BaH U M300pakeHUH, B
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KPUTHYECKOM aHaliu3e OTeYEeCTBEHHOW W 3apyO0e’kKHOU cyneOHOU MpaKTUKHU
[0 cHoopaM, CBSI3aHHBIM C MCIIOJB30BAaHUEM M300pa)XeHUM TpaxaaH,
pa3paboTKe HOBBIX MPEAJOKEHUH MO COBEPIIEHCTBOBAHHIO JECHCTBYIONIETO
3aKOH/laTeJbCTBA.

ITonnoTe packpbITUsi U30paHHOW TEeMbl CIOCOOCTBOBAJIO HMCIOJIL30BaHUE
aBTOPOM  JEWCTBYIOILIIEIO  3aKOHOAATEJIbCTBAa, BechbMa  OOJBIIOTO  00BeMa
CIIELHAJIBHON  IOPUAMYECKOM  JUTeparypbl 110 TeMme JUCCepTalluu, Kak
OTEYEeCTBEHHOU, TaK U 3apyOeKHOM, a TakKe MarepuasoB MPaBOMPUMEHHUTEITLHOM
npakTikd. OTMedeHHOe OOCTOSATENHLCTBO — MOJIOKUTEILHO — CKa3blBAaeTCs Ha
JIOCTOBEPHOCTH CJIEJIAHHBIX aBTOPOM BBIBOJIOB U MPEIIOKESHUM.

Teoperuueckoe 3HadyeHue nauccepraruoHHOW padoTel A.A. HwuxkonmaeBoit
3aKJIFOYAETCsl BO BHECEHHUM KOMILIEKCA IMOJYYEHHBIX aBTOPOM  HAy4YHBIX
pe3yJbTaToB, C(POPMYIUPOBAHHBIX BBIBOJIOB, TIOJIOKEHUH U PEKOMEHIALMN B HAYKY
IPaKJIaHCKOTO IpaBa. BBIBOIBI U MPEIJIOKEHUS] aBTOPa MOTYT OBITH MCITOJIb30BaHbI
ISl COBEPIIEHCTBOBAHUS CYILIECTBYIOIIErO IMOHSITUHHOTO ammnapara ¥ MPaBOBBIX
HOPM, a TaK)Xe IJIsl JaJIbHEWUIIMX HAyYHbIX UCCIEJOBaHUH B OOJIACTH OTHOIIEHUH,
CB3aHHBIX C OOJlaJlaHueM YeJIOBEKOM HMHIMBUIAYAIbHOM BHELIHOCTBIO U
UCIIOJIb30BAHUEM €T0 N300paKeHUH.

Hene3s He oTMeTuTh M OOJBIIOE MPAKTHUECKOE 3HAYEHHE IPOBEIEHHOIO
uccrenosanus. Ha ocHoBe mpoBeeHHOTO B paboTe aHanmW3a aBTOPOM
copMyITHUpPOBaHbl KOHKPETHBIE NPEIJIOKEHHUS B PEKOMEH Ialliu, HallpaBIeHHbIE Ha
COBEPLIECHCTBOBAHUE JIEUCTBYIOIIIETO 3aKOHO/aTeNIbCTBA B obJiactu
UCTIONB30BAHMS, OXPaHbl W 3allMUTBl U300pakeHUs IpakiaaHuHa. |IpuBoaMMbIE
aBTOPOM IIPUMEPHLI U IIOSCHEHUsS MOTYT OBITh MCIOJIB30BaHbI MPU pa3pabOTKe
peKOMEHJAUNA [0 PAacCMOTPEHUIO CIOPOB, CBSI3aHHBIX C HECOMIACOBAHHBIM
MCIIOJIb30BAHUEM M300pAKECHUS TPaKIaHHHA.

Pabora A.A.HuxkosnaeBoii B 1[eJioM NMPOM3BOAUT Xopollee Brnedyamienne. OHa
MOKa3bhIBAET BLICOKHHM yPOBEHb DJpYIMIIMKM aBTOpPa, €ro CIoCOOHOCTh K

CaMOCTOATCIIbHOMY BI)ICOKOHpO(beCCI/IOHaHI)HOMy AHaJIM3y, YMCHHUE  BbIIBUT




[IPABOBYIO MPOGIIEMY, HCCIIEA0BATH €€ U MPEJIOKUTH CIIOCO0 ee PeleHHs.

BONBIIMHCTBO CONEPKALIMXCS B HCCEPTALMU BBIBOJOB M  IOJOKEHUH
3aCIy’)KUBAIOT OI00PEHNUs ¥ MOJIEPKKH, C HAMH MOXHO BITOJIHE COTITACUTBCS.

Tak, aBTOp B OCHOBHOM IPABUIILHO BBISBISET HEIOCTATKM M NPOOENb B
JeHCTBYIOIEM 3aKOHOJATeIbCTBE M JeNlaeT pasyMHBIC I[PEUIOKCHHUS MO MX
YCTPaHEHHUIO, CIpPaBe/UIMBO yKa3biBaeT HA OTCYTCTBME B HACTOALIEC BpeMs B
cyneOHOM  mpakThKe — OOILENPHMHATBIX  METOJUK  ONpEJEeNeHHs  pasMepa
KOMIIEHCALMM MOpPaJbHOIO Bpeda, B TOM YMCIle B Cllydae MOCArarejbCcTB Ha
M300pakeHre TIpaKJaHWHA, YTO OCJIOXKHSAET paboTy cyaa MHpU OIpeleIeHUH
paszMepa KOMIeHcai. MOXKHO B OCHOBHOM MOJIICPKATh NPEAIOKEHHS aBTOpa O
JOIyCTHUMOCTH TMepeaady FPaXkJIaHuHOM JPYTHM JIMIaM [IpaBa Ha WCIOJIb30BAaHUE
JIAYHOTO U300pakeHus Ha BO3ME3JIHONW OCHOBE, NMpeUIoKeHue 00 yCTaHOBICHHH
HOPMATHBHOTO  3alpeTa HA HCK&KEHHe M M3BpallleHue  H300paKeHMH,
NpeUIOKEHHE O TPEJOCTaBIEHHH MOTEPIEBIIEMY BO3MOXKHOCTU IO  CBOEMY
BBIOOPY TpeOOBaTh OT IIPABOHAPYIIUTEIISI BMECTO KOMITEHCAIMK MOPaIbHOTO Bpe/ia
BBIIJIATHl JICHE)KHOW KOMIIEHCAllMM B pasMepe HOPMATHBHO YCTAaHOBJICHHBIX
rpaumu, ¥ ap. [IpecTaBisoTcs NONe3HbLIMU BBIBOABI U PEKOMEHIAIMK aBTopa 1o
BOIPOCAM, CBSI3aHHBIM C IIOPTPETHBIMU JKCICPTH3aMH, a TAKXKE NPUBENCHHbBIC B
JMCCepTaIMU TPUMEPBI HCIIONIB30BaHUs W300paKEHUH MPaXkIaH.

OCHOBHbBIE TIOJOKEHHSI M  BBIBOALI JUCCEPTALlMU  OTpaXkeHbl B 4-X
MyOoaMKaMax Mo TeMe auccepranuu. ABropedepar IUCCepTalud COOTBETCTBYET

€€ COACPIKAHUIO.

BMmecte ¢ TeM jucceprauuoHHoe wuccienoBaHue A.A. HukxonaeBoi, Kak,
BEPOSITHO, M JIIOOOE Jpyroe Hay4yHOEe HCCIIe/IOBaHHEe, HE JIMIICHO OTACIbHBIX

HEIO0CTaTKOB, HE CO BCEMHU CJCJIaHHBIMHU B pa60Te BbBIBOJaMH1 MOXHO COTJIACHUTBLCSI.

1. He IpeacTaBIA€TCs BO3MOXKHBIM BCelleJIO IMoaJep Karb BbIBOA aBTOpa BO

BTOPOM IIOJIOKCHHH, BBLIHCCCHHOM Ha 3aluTy, O HGO6XO,Z[I/IMOCTI/I BHECCHHA B




¢T.150 I'K crneumanpHOro yka3zaHusli Ha BHEIIHOCTb IpakJaHMHA KaK Ha OQHO M3
HEMaTepHaIbHBIX OJlar, MOCKOJIbKY MX COIepXKallUuHCcsd B YKa3aHHOHW HOpME
nepedeHb He sBisieTcsi ucuepnbiBarouM. [losToMy yKaszaHHOE MpeaIoKeHUe BPsi
AW MOXKHO CYECTh O0O0JIalafoliM JIOCTAaTOYHONW HAaydYHOW M IPAKTHYECKON
3HAYUMOCTBIO.

2. BbI3bIBaeT cepbe3Hble COMHEHMS IIpeyiaraeMas aBTOPOM pelaKius
u3MmeHeHui 1.1 cT.152.1 'K B yeTBepTOM MONIOKEHUM, BBIHOCHMOM Ha 3aIluTy, T1e
aBTOp HAa3bIBAeT COMIache Ha WCIOJIb30BaHUE H300paKeHUst [BYCTOPOHHEH
CIENKOM, B TO BpeMs Kak Joboe cormacwe (B OTJIMYME OT COIVIALICHMA)
npesicTaBiIsieT co00i OJTHOCTOPOHHIOK CHEIKY.

3. llpencraBnsieTcs, 4YTO aBTOP HENOCTATOYHO 4YETKO pasrpaHuYuBaeT
MOHSATHSI «BHEIIHOCTh TPAXKIAaHWHA» KaK HeMarepuajbHOe OJaro M «IIpaBo Ha
n300pakeHre TpaxkmanuHa». O rmocienHeM OH TOBOPHUT, HAIlpMMEp, B LIECTOM
MOJIOKEHUH, BBIHECEHHOM Ha 3alllUTy, Ipemjaras HOPMATUBHO YCTaHOBUTH
BO3MOYKHOCTH €0 BO3ME3JIHOM Iepeadu APYyTrUM JIMIaM 10 aHajgoruu ¢ n.4 cr.19
I'K. I'lpu aTomM He yuuThiBaeTcs, uto B 1.4 c¢T.19 I' K peusb uaer He o npase Ha UM,
a 00 UMeHH (U3UIECKOTO JTUIA KaK O HeMaTepualbHOM OJiare. ABTOpY Clle10Bajo
paccMOTpeTh 3TOT BOIPOC OoJiee MOAPOOHO.

4. BpIHECEHHOE aBTOPOM Ha 3alllUTy JIEBSITOE€ IIOJIOXKEHHUE H3JIOKEHO
JTOBOJIBHO  cyMOypHo. Henb3st orpunare CyLIeCTBEHHOH MPaKTUYECKOU
3HAYUMOCTH TIPEUIOKEHHOTO aBTopoMm jonoiHeHuss cr.152.1 T'K. Opnaxo
npe/uiaraemas  aganoruss co cr.1257 I'K wHe npencrasisiercss yOeIUTEIbHOM,
MOCKOJIbKY OCHOBaHHUEM JIJIsl YCTAHOBJIEHUS! B 3TOW HOPME IPEe3yMIIIHUHA aBTOPCTBA
JTUIA, Ybe UMSI YKa3aHO Ha OPUTHHANE WA IK3eMIUIIpe MPOU3BEeHUs, SIBIsEeTCS
caMO Yyka3zaHue OdToro uMmeHd. lloaToMy He npencTaBiseTcss BO3MOXKHBIM
npeasioxkeHue aBropa o6 ycraHoniieHud B ¢T.152.1 I'K npaBuna o Tom, 4TO UCTEL
npejnoiaraeTcsi U300paKeHHBIM JIUIIL B CUJIYy TOIO, YTO OH OOpaTWiICS B Cy[ C

COOTBCTCTBYIOIIIUM HCKOM.




OpnHako BBICKA3aHHBIE 3aMEUYaHUsT HOCAT JIMCKYCCUOHHBIH WJIM YacCTHBIN
XapakTep W He BIUSIOT Ha OOIIYIO BIIOJIHE MOJOKHUTEIBHYIO OIEHKY JIUCCEePTaIHU
A.A. HukonaeBoi, koTopasi MpeACTaBiseT coOOW HayYHO-KBAIM(GUIIMPOBAHHYIO
paboTy, coaepalllyl0 TEOPETHUECKHUE ITOJIOKEHHUsSI, COBOKYITHOCTb KOTOPBIX
II03BOJIIET KBAIM(DUIIMPOBATH €€ B LIeJIOM KaK CYIIECTBEHHBINH BKJIaJl B Pa3BUTHE
HayKUd TpaXJaHCKOro Ipasa. Pabora o0Onagaer BHYTPEHHHUM €IUHCTBOM U

CBUJIETEJILCTBYET O JIMYHOM BKJIaJIe aBTOpa B HAYKY.

B nmenom wu3nokeHHOE MO3BONSIET  cAeNiaTh  BBIBOJ O TOM, 4TO
JAuccepTalroHHoe ucclienoBanue HukomaeBoil AsiekcaH/pbl AJleKCaHIPOBHBI Ha
TeMy ««M300paxkeHue TrpaxaaHUHA: MPOOJIEMbl TPABOBOIO pPeEryJdpOBaHHS,
UCIIONIb30BaHMsA,  OXpaHbl M 3alUUTBD»  COOTBETCTBYET  TpeOOBaHUSIM,
OPeAbABISIEMBIM K KaHAUIATCKUM JaucceprauusiMm nmyHktamMu 9, 10 Ilonoxenus o
INPUCY)KIEHUN YYE€HBIX CTEIEeHEH, a JIUCCEePTAHT 3aciy)XHUBaeT TMPUCYKICHUS
YYEHOH CTENEeHM KaHAUJaTa IOPUAWYECKUX Hayk no crneunuaibHocTH 12.00.03
«['paxpanckoe 1mpaBo; IpeAlpUHUMATE/bCKOEe TMpaBo; CeMeiHoe IpaBo;

MEXAYHApOAHOE HaCTHOEC IIpaBoO».

OdunmanbHBIN ONIIOHEHT,

JIOKTOP IOpUINYECKUX HayK, mpodeccop,
IIaBHBIM HAyYHBIA COTPYITHHUK

oTzIelIa TPpakJaHCKOTO 3aKOHOIAaTeILCTBA

U npouecca MHCTUTyTa 3aKOHOAATEIHCTBA U
CPaBHUTEJIBHOTO IMPaBOBEIEHNS

npu [IpaButensctBe Poccuiickoit ®@enepariuu A.M. DpneneBckuit
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