B Jlucceprammonnstii coser /[ 401.001.02
npu OGBI'OY BIIO PI'AUC

O13bIB

Ha aBropedepar nuccepranun Cepreesoit Haransu [OpbpeBHBI Ha TEMY:
«MarepHuajibHO-IIPABOBBIE MPe/Iebl IeHCTBHS HCKJIIOYHTENBHOI0 IPaBa Ha
TOBAPHBIN 3HAK — 00BEKT OXPAaHbI» Ha COUCKAHUE YYEHON CTENEeHH KaHuaTa

ropuardeckux Hayk 1o cneruansHoctd 12.00.03 — rpakaanckoe mpaso;
IpeNPUHAMATENILCKOE [IPaBO; CEMEHHOE [IPaBO; MEKYHAPOIHOE YaCTHOE IPABO

B yciioBusX pbIHOYHOW SKOHOMHKH TOBApHBIM 3HAK MPEJICTaBiIsgeT COOOM
CpeJICTBO MHAMBHLyalu3auu, 61aroaapsi KOTOpoOMy BO MHOI'OM 00eCIeunBaeTcs
YCIICIIHOE TMpOJIBMKEHUE OusHeca. B oToM CBsI3M, MEXaHU3M IPABOBOIO
peryJMpoBaHMs BO3HUKAIOMIMX [PABOOTHONICHUH B paccMaTpuBaeMoil 0071acTy,
Oe3yciioBHO, TpeOyeT HEOOXOJMMOro obOecledeHUs Ha YpOBHE JICHCTBYIOIEIO
3aKOHO/1aTe/ILCTRA.

Jluccepranmonnoe uccieoBanre Cepreesot H.IO. nocBsIeHo akryaJibHOH
npobiieMaTHKe, KOTOpasi JI0 HACTOSIIIEr0 MOMEHTa HEJOCTATOYHO H3ydeHa B
OTCUCCTBEHHON IUBUIIMCTUKE. B OTIMuUMEe OT JPYyIrHMX JAUCCEPTAlMOHHBIX PadorT,
[OCBSIIEHHBIX TOBAPHBIM 3HAKaM, HacTosllasi paboTa MHTEPECHA KOMILIEKCHBIM
ABTOPCKUM I10JIXOJIOM K paccMaTpUBaeMON TeME MCCIIeJIOBaHMs ¥ OCHOBaHA Ha
BCECTOPOHHEM TEOPETHYECKOM aHall3e OCHOBOIIOJAralolMX MaTepUabHO-
npagoBbix HopM ['K  P®, KOTOpBIMM yCTAHOBJEHBI IPEIEIbl  JICHCTBHUS
UCKJIIOYMTEILHOIO IIPaBa Ha TOBApHBIN 3HAK, KaK 00bEKTa IIPaBOBOI OXpaHbI.

[TpakTuueckasi 3Ha4UMOCTE PabOTLI HE BBI3LIBAET COMHEHUH, IMOCKOJILKY B
HACTOSIIIIEE BPEMsI IIPABOBbIE HOPMBI, ONpPEACIIAIONINE YKa3aHHbIC IpPEJIebl, B
CBSI3M C UX HEINOCIEA0BATCIIBHBIM H3JI0KEHUEM B 3aKOHE, BLI3BIBAIOT KOJJIM3UH,
paspeluTh KOTOpble, ONMUpasich Ha JEHCTBYIOIIMHA NPaBOBOW WHCTPYMEHTapHH,
BEChMa HEIIPOCTO.

Usyuenue asropedepara Cepreesoit H.IO. mossossier oxapaxkrepu3oBath
ero CJIeIyIOMM 00pa3oM.

B cBoeM HCCIIeIOBaHUM aBTOP BBISABISICT M OOOCHOBBIBACT INPOOJIEMBI,
CBSI3AHHBIE C  ONPCJCIICHUEM MaTepUalbHO-IIPABOBLIX  IPEIEJIOB  JICHCTBUS
MCKIJIIOUUTENLHOIO [IpaBa Ha TOBAapHBIM 3HAK, KaKk OObEKTa IIPaBOBOM OXpaHbl,
uexouss u3 odmen xonnenimu 'K PO o0 uckiounTesbHOM IIpaBe, a TaKKe
pazpabarbiBaeT IeJIbld KOMIUIEKC BBIBOJIOB M NPEMIOKEHHUH M0 JalbHCHIIEMY
COBEPIIEHCTBOBAHUIO ~ MEXaHM3Ma  I[IPaBOBOIO  PEryJUpOBaHUS  JIaHHBIX
[IPAaBOOTHOILIEHUH.



Ananuzupyemasi pabora COJEPXKUT BCE MPU3HAKH, XapaKTepHLIE JUIs
JUCCEPTALIMOHHON  paloThl.  V3yueHHBIH  MaTepuasl U3JI0KEH IIOJIHO |
BCECTOPOHHE. ABTOP YETKO CTaBUT I[IOCTaBJIGHHbIC 3aJlaud H TIIYOOKO UX
aHaiusupyetr. PaboTel, onyOJMKOBAaHHBIE [0 TeMe HCCIEAOBAHMS, OTPAKAIOT
OCHOBHBIE IT0JIOKEHUS, BBIHOCUMbIC Ha 3alIUTY.

Ocobenno cnenyer BbienUTh nosoxenne Ne 1 (crp. 10-11), rume
Cepreesoii H.IO. mnpeiaraercs aBTOpcKoe MOHSTHE MaTEpPUATIBHO-IIPABOBBIX
PE/IEeJIOB JCHCTBUSI HMCKIIOYMTEIIBHOIO IIpaBa Ha TOBApHBIM 3HAK, KOTOPOE
IIPUBJIEKAET BHUMAaHUE CBOCH OPUIMHAIBHOCTBIO B CBSI3M C yKa3aHMEM Ha TO, 4TO
IIPY OIIPEJICIICHUH YIIOMSIHYTBIX IIPEACIIOB JIEUCTBUSI «HEOOXOAMMO IIPUHUMATE BO
BHUMaHWE BCIO COBOKYIIHOCTH IIPAaBOMOYMN, BXOJSIIMX B  COJEp)KaHUE
UCKJIIOUMUTENILHOTO 1paBa Ha TOBApHLIA 3HAK, B TOM 4YMCIIE, NPEyCMOTPEHHbIC B
'K PO uckmouenus. [1pu sToM Takke AOIKHBI ObITh YUTEHbI TECHO CBSI3aHHBIE C
YKa3aHHBIMH  [pejeaMu  OOIIMe  IOJOXKEHUS  CTaTbu 10 TK Pd,
YyCTaHABJIMBAIOIIIME OCHOBHON OIPaHUYUTEIIb JEUCTBUM, HE JIOITYCKAEMbIX 3aKOHOM
IPU OCYUIECTBJIEHUM TIPAXKIAHCKUX I[IpaB, a MMEHHO: 3alpeT OCYIIECTBIEHUS
IPaX/JIQHCKUX IPaB MCKIIOUUTEILHO C HaMEpPEHHWEM MPUYUHUTHL BpeJl JAPYyromy
JMIY, JledcTBHE B 00XOJl 3aKOHA C IIPOTHUBOIPABHOM LEJBIO, a TaKXKe HHOE
3aBeJIOMO HEe100pOCOBECTHOE OCYIIECTBIIEHHE IPKIaHCKHUX npas
(3noynorpebiieHne npaBoM)». CliellaHHBIA TEOPETHYECKUM BBIBOJI IMOKA3bIBAET,
4TO aBTOpP paccMaTpUBaCT IMPEJEebl JICUCTBUS MCKIIOYUTEIBHOIO IIpaBa Ha
TOBApHBIM 3HAK TrOpa3jo upe, Hexenn ycraHosiieHHble B [ K PO rpanuims
UCKJIIOYMTEIILHOIO IIpaBa Ha TOBAPHBIA 3HAK, OCHOBLIBASACH IIPU OTOM HaA LIEJIOM
KOMILIEKCE OCHOBOIIOJIAralOIMX MaTEePUATIbHBIX HOPM.

Kpome TOro, aBTOpOM IIpUBEIECHBI BaXXHBIE PACCYXKICHUS U CJICJIaHbI
MHTEPECHbIE NTPAKTUUECKUE IIPEJUIOKEHUs B os1oKeHusaX Ne 5, 6 u 7 (ctp. 15-18),
KOTOpbIE CBSI3aHbl C TAaKMMM CIIOKHBIMM IIPABOBBIMHM  KaTETOpPHUSIMU, Kak
«TOXKJIECTBO» M  «CXOJCTBO [0 CTENEHM CMEUIEHUs)» TOBApHBIX 3HAKOB,
«OJIHOPOJHOCTHL TOBapoB». HecmoTpst Ha TO, YTO JIaHHBIE IPABOBBIE ITOHSTHUS
SIBJISIIOTCSL. OCHOBOW COJIEP)KAHMSI MCKJIIOUMTEJILHOIO IIpaBa Ha TOBAPHBLIA 3HAK,
[IpaKTHUKa UX NPUMEHEHHUsI B HACTOsIlee BpeMs IIPOTUBOPEYMBA U HEOHO3HAYHA.
B oroii cBsi3n nonbITKa JIUccepTanTa pazo0parbesl B yKa3aHHBIX BOIIPOCAX, a TAKXKE
TOT KOMIIJIEKC MPAKTUYECKUX IMPEUIOKEHNUN, KOTOPbIE CJIeJIaHbl UM B pe3yJibTaTe
MCCIIe/I0BAHUS, UMCIOT OOJIBIIYIO ITPAKTUYECKYIO 3HAYMMOCTb.

Hajo rtaxxke ormeruts Jo0onbITHRIA — nojaxox  Cepreesoir  H.IO.,
U3J10’KEHHBIN B nos1okeHusax Ne 8 u 9 (crp. 18-20), cBsi3aHHBINA ¢ yCTAHOBJIEHUEM
[IPaBOBOM  HPHUPOJIBLI  corylacus  I[paBoodOsajaTesiss TOBApHOIO 3HAKa  Ha
perucrpanuio 0003HaYeHHUsI, CXOJHOI'O JIO CTeIICHHU CMEUICHHUS, @ TAKXKe [1PaBOBBIM
aHaJM30M HOBOM penakuuu ab63. 5 1n. 6 cr. 1483 'K P®. B wuacrHocty,



IPEJICTABIISET IIPABOBOM MHTEPEC BLIBOJ O TOM, YTO COIJlacue IpaBoobdiiajarelis
Ha PErUCTPalMIO CXOJAHOro OO0O3HAUCHMSI «SIBISICTCS CIIOCOOOM PaCTIOPSIKEHMSI
UCKJIIOYUTENIBHBIM IIPABOM, IIPSIMO HE MPelyCMOTpPEHHBIM CT. ¢T. 1233, 1484 'K
P®y», a taxxe janbHEHIIMH BBIBOJI O TOM, YTO «COrJlacue IpaBoodianaress Ha
perucrpauuio  00O3HA4€HHMs,  CXOJHOIO  JIO  CTCICHHM  CMEIICHHUsS ¢
3apCrUCTPUPOBAHHLIM ~ TOBApHBLIM 3HAKOM, CIEIYET CUMTarh JIOFOBOPOM, K
KOTOPOMY IIPUMEHUMBI OOLIME MOJI0XKEeHHs 00 o0si3arebeTBax (ctathu 307 —419)
1 0 norosope (crarbu 420 — 453)». YuureiBast TOT GaxT, 94TO B HACTOSIIIEE BPEMSI
Ha3BaHHBIM UHCTUTYT IIPAKTUYECKHU HE UCCIIE0BaH, C/IeJTaHHbIC BBIBOJIBI SIBIISIIOTCS
TCOPETHYECKM U IPAKTUYECKH 3HAYMMBIMU. B oTHOLIEHHHM HOBOMU pejiakiuu ad3. 5
n. 6 cr. 1483 I'K P®, aBropom cripaBe/UIMBO yKa3bIBAETCS HA TO, YTO «IIOCIIE
BCTYILIEHHUsI YITOMSIHYTOHM 1orpaBku B a03.5 m. 6 cr. 1483 'K P® Bo3zmoxkHocTs
[IPEOIOJICHUSI «OTHOCUTEJIBHOTO» 3alpera B 3HAYMUTEIBHOM CTEIeHHW IoTepsia
CBOHM CMBICI, TaK Kak J1000e CXOJHOE J0 CTENEeHW CMEIICHHUs 0003HaveHue
IpEeJIoNpPeeIseT B TOW UII UHOW CTEIIeHU BBEJCHUE MTOTPeOUTENIS B 3a0Iy K ICHUE.
Pe3ysbraroM BHECEHHOH IONPABKHU SIBISETCS OrPaHUYCHUE MCKIIOYUTENILHOIO
[IpaBa Ha 3aperuCTPUPOBAHHBINA TOBAPHBIM 3HAKY.

EcTb 1 3ameuanus, TpeOyrolline J0NOTHUTEILHOIO OSICHEHHUS.

B wacrhoctn, B mnosoxenun No 2 (crp. 12-13) Cepreesoir H.IO.
[IpeJUlaracTcs 3aKpeluTh Ha YpPOBHE JIEMCTBYIOIIEIO 3aKOHOJIATEIBCTBA ITOIXO/1
CyaAeOHOM IpaKTHUKM, CYIIECTBYIOIIMA B HACTOsIIEE BpeMs [0 BOIPOCY
YCTaHOBJICHUS ~ «BEPOSITHOCTH  CMCIICHHUS» TOBApPHBIX 3HAKOB B cliydae
yCTaHOBIIeHUsI (akTa rnpaBoHapyuleHus. OJHAKO B TOM K€ IOJOKEHUH aBTOPOM
YKa3bIBae€TCsl Ha OIpOBEp)KeHUe paHHoro noaxona BepxosueiMm Cynom PO®.
TpeOyeT nosicHeHusi, B 4eM COCTOMT JIAHHOE OIIPOBEPIKCHHE H IOYEMY aBTOPOM
npejularaerces 3akpenurs Ha yposse I K PO noaxon, pexkomenioBaHHbId panee?

B nosoxenun Ne 10 (ctp. 20) aBropom caeinaH BBIBOJI O TOM, 4YTO
«BO3MOXHOCTDL 3aKJIIOYEHUS JIMIIEH3MOHHOIO JIOIOBOpA, MPEAMETOM KOTOPOIo
OyzeTr BBICTYNaTh IPaBO Ha MCIIOJIB30BaHHE OOO3HAYCHHS, CXOHOIO JIO CTEIICHH
CMEUICHHUs C 3apEruCTPUPOBAHHBIM TOBAPHBIM 3HAKOM, IIPSIMO HE IIPEAYCMOTpPEHA
[OJIOXKEHUSIMU O JIMIIEH3UOHHOM JloroBope. OJHAKO, Kak I[0Kazal aHalu3
naeicteyromux nojoxenuid 'K P®, ero 3akiodeHue oXBaThIBACTCS CMbICIOM
obueit koruenmu ['K P® 00 uckmo4uTeIbHOM ITpaBe Ha TOBAPHBIN 3HaK (1. | CT.
1229 TK PO, n. 3 c1. 1484 'K PO, n. 2 cr. 1486 'K PD), cinenosareibno,
CTOPOHBI MOI'YT 3aKJIIOYUThL TaKo# jiorosop (11. 2 c¢r. 421 'K PD)». B a10i cBsizu
BO3HUKAET BOIIPOC: CYUTAET JIM aBTOP, YTO 3aKJIIOYEHHUE JIMIIEH3MOHHOI'0 JIOroBOpa
B paccMaTpuBaeMOM CHUTyalMd sIBJISIETCSl HaWOoJee YJ@uHbIM  CHOCOOOM
yperyJMpoBaHusi OTHOIICHHH CTOPOH, HEXEIH PaCCMOTPEHHOE B IOJOKCHHUSAX



Ne 8 1 9 cornacue rpaBoobiiajarelist Ha perMCTPALMIO 0003HAUSHUSI, CXOLHOTO J10
CTEIICHU CMEIICHHUSI?

Mmeromuecs 3amevaHusi, OJHAKO, HE YMaJSsIOT JOCTOMHCTBA pPaboThl B
LEJIOM.

BbIBO/I: MsnoxeHHOe NO3BOJISICT 3aKIIOYUTH, YTO JIMCCEPTAMOHHOE
uccneiosanue, npejcrasiendoe Cepreesoit H.IO., sBisercs opurunanbHbIM
HAYYHO-KBAIU(QUIIMPOBAHHBIM HUCCIIEJIOBAHUEM, BBIIOJIHEHHLIM 110 aKTyallbHOM
TEME, M COOTBETCTBYET TPEOOBAHUSM, IPEIBSIBISEMbIM K JHCCEPTAIMOHHBIM
paboram [lomoxkenneM o NpUCYXKJICHUN YUeHBIX crereHel, yTs. [ToctaHoBIeHHEM
[IpaBurensctBa Poccuiickoit ®enepanuu ot 24.09.2013 r. Ne 842. B »10if cBsizu
COMCKATEeNIb  3aC/ly)KMBAeT  IPUCYXKJIEHUSl  y4EeHOM  CTEleHHM  KaHjujara
IOpUAMYECKHX Hayk 1o cnemmanbHoctd  12.00.03  — rpaxmanckoe mpago;
NPEINPUHAMATENIBCKOE ITPABO; CEMEWHOE IIPaBO; MEK/IyHAPOIHOE YaCTHOE IIPABO.
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