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OT36IB
o(UIKAILHOTO OIIIOHEHTa Ha AuccepTauuio « [ {uBruarcTHIecKas KOHIETIIH
WHKJIFO3UBHOI'O MEXaHHM3Ma IPaKJaHCKO-IIPABOBOIO PEryTMPOBAHUS aBTOPCKUX
OTHOIIeHHUIN», npeicTaBiennyio by ankomM Pycnanom AnekcanIpoBUYeM Ha
COMCKaHHE YIEHOH CTeTeHN NOKTOpa IOPUANISCKIX HayK
(cnenmansHocTh 12.00.03: rpaskaaHcKoe MpaBo; MPeIIPUHIMATEILCKOE MPaBo;
ceMeiiHOe ITPaBo; MEXIyHapOIHOE YaCTHOE [IPaBo)

[leHTpaJbHLIM ~ BOIMPOCOM  HOPMaTMBHO-NPABOBOTO  PEryJlMPOBaHHUSA
OTHOIIEHUH 10 TOBOIY ABTOPCKUX NMPOU3BEIEHWI NMPaKTHYEeCKH BCerna ObLl, H,
BHJIFIMO, OCTAHETCs ellle HAa 3HAYMTENLHOE BPeMsi, CaM METOM0JOIMIECKUM MOAXO
K TOMY, KaK, KakuM o0pa3oM, C KaKMMHU aKIEHTaMH OCYIIECTBIATH IPAaBOBYIO
pernaMeHTaIuio. BOCHpUHSB KOHUEHIMIO «copyrighty u xkecTKue pOopMyITHPOBKH
UCKJIIOYUTEIBHOIO IpaBa, OTEUECTBEHHBIM 3aKOH PEINMT JIMIIb 4YacTh 3a1ad,
TIOCKONIBKY Cpasy ke OOHapyXwuics Ienbld miacT Apyrux. OmHH CBS3aHBI C
TOJIKOBAaHHEM HOpPM, APYrHe C NPaKTHIeCKOW peanusaluedl M30paHHOW MOJICIH
peryJupoBaHus, APyr¥e OIpe/eNieHbl TeM, YTO He YAAJIOoCh TapMOHU3MPOBATEH
MHTePEChl PA3IMYHBIX YYaCTHUKOB IPABOOTHOIICHHH, CKITa/IbIBAIONIMXCS B chepe
aBTOpPCKOTro mpaBa. ABTOp oOpamiaercss K Ipymme MpodieM, CBS3aHHBIX C
JOCTYIHOCTBIO aBTOPCKUX NPOU3BENECHUH, IOBBIIIEHHEM UX POJIM B COLHUAIBHO-
SKOHOMHYECKOM Ppa3BHUTHH, [OJlarasi HEOOXOMUMBIM H3MEHHTH CaMH METOIBI
TIpaBOBOH OpraHu3anuu. [[MXOTOMHIO «IKCKIIO3MBHBIA — WHKIIFO3UBHBIN» OH Kak
pa3 W HCIOOJIb3yeT B TOM CMBICIE, YTO II€PBOC TIOHATHE BHIPAKAET
NPEUMYIIECTBEHHO  HMIIEPATUBHO-IIOBEIUTENLHBIA ~ METON, a  BTOpoe -
JMCIIO3UTHBHO-UCIIEPCHBIM, OCHOBaHHBIM Ha HAIMYUM Da3IMYHBIX CIOCOOOB
NEUCTBHM, BapHAaTUBHOCTH IIOBEJEHHA M, COOTBETCTBEHHO, HOPMATUBHO-
MIPaBOBOT'O PEryJIUPOBAHU.

Jlnst BOCHpPHSITHS W OLEHKM JaHHOTO JHCCEPTAl[HOHHOTO MCCIeNOBaHUSA

IIPUHOUIINATIBHO Ba>XHO YUYHUTLIBATDH €ro HpOFHOCTI/I‘IECKI/II\/'I, U JaxKe
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npoBUeHUecKUid xapakrep. Couckarenb NEPCIEeKTHBEI ONTUMHU3AIUN TPABOBOIO
PEryIMpOBaHKs CBA3BIBAET C JOCTATOYHO paJuKaIbHOM pedopMoH, cMeHOH
MapajurMbl YCHIMM B IMOCTPOSHHM CUCTEMBI IIPaBOBOro perynupoBaHus. OH
obpamaeT BHMMaHHME Ha TO, YTO HCIOJNB3yeMbIi MEXaHHW3M HE TO 4YTOOBI
«ycTapem», CKoibko «yTpatii sddextuBHOCTE» (C.5). M 210, mymaeTcs, BEpHO.
[Ipy KOMIIOHOBKE U pealu3alud KOHUENIWM aBTOPCKUX TMpaB, BKIIOYAs
UCKIIIOYUTEIBHOE TPaBO, OBUT MPOIYLIEH D3JEMEHT OpraHu3alydyd IPaBOBOIO
MaTeprayia, KOTOpBIM Obl IO3BOJSI YYUTHIBATH OIEpPEKaroliee pasBUTHE
TEXHOJIOTHH, MPUEMOB, (HOpM Tepefadu U npeodpa3oBaHus JAHHBIX, B PE3yIbTaTe
CeroJHsd 3aKOHOJATeNh U NPaBONPUMEHUTENbHAs IPAKTHKA OKa3bIBAFOTCS
BBIHY)KJIEHHBIMH TIOCTOSIHHO «JOTOHSTHY MX, HEM30€XKHO 3ama3/blBasi, alrOPUTMBI
WX Pa3BUTHS U IPUOPUTETHI HE COBIIANAIOT.

Bompocs! MpaBoBOTO peryIMpoBaHUe aBTOPCKUX OTHOLIEHHM, B TOM YHCIIE B
cepe MuTepHeT, yke OBUTH ITpeAMETOM aHaNW3a. B ToM 4ucie OblIM ¥ HAy4HO-
kBanudukanronusie padboThl (/1. Kobsusikoro, A. beictpoBa, P. EBgokuMoBa u
Ip. aBTOPOB), HO OHU WMJIM HOCST CIIELUAJIbHBINA XapaKTep (OCBALIEHB! OTAETbHBIM
o0beKTaM) WM HE CTaBsIT LENbI0 H3MEHEHHE METOJOJOrHH, IIOIXOI0B K
HOPMAaTUBHO-IIPAaBOBOMY PETYJIMPOBAHHUIO.

M3noxeHHble  0OCTOSATENBCTBA TIO3BOJNITIOT — YTBEPXKIAAThb O  HAy4HOH
aKTyaJIbHOCTH  TEMBI, €€ MPaKTUYeCKOH 3HAYUMOCTH, HEJOCTaTOYHOM
pa3paboTaHHOCTH.

Iuccepranuss P.A. ByoHuka COOTBETCTBYeT 3asiBIEHHOM HAay4HOH
cneruanbHocTd — 12.00.03 (rpaskgaHckoe MpaBo; MpeAlpUHUMATENECKOE IIPaBO;
ceMelHOe TpaBo; MEXTyHapOJAHOE YacTHOE IpaBo). MccienyeMble B quccepTaluu
KaTerOpUH W OTHOIIEHHs MPEAyCMOTpPEeHBI, B yactHocTH, B mm. 1.8., 1.18.-1.19,
1.30., 2.18. Ilacnopra JaHHOW HAYYHOU CIELHUAIBHOCTH.

O HauMeHOBaHHMHM, CTPYKType © oOIIed OueHKe auccepTanuu. TeKcrt
IUccepTalliid W3JI0)KeH Ha 343 cTpaHulaXx, COCTOMT U3 YEThIpEX TIJaB,
BakiroueHns, CIHCKa HCIIONB30BAHHOW IJUTEpaTyphl, IBYX IPHUIOXKEHHH. 512

CTpaHuLiaXx, COCTOUT M3 IIECTH I'JIaB.
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36panHas aBTOPOM JIOTMKA M3JIOXKEHHMs JUCCepPTallMOHHOIO Marepuaia B
I1eJIOM ajleKBaTHA IOCTABIEHHBIM 3aladyaM, [I03BOJIAeT MX paspewmnts. Eciu B
TIepBOii ITIaBe COUCKATENb U3IIaraeT CIOKUBIICECS COCTOSHIE CHCTEMbI [IPABOBOTO
peryTMpOBaHKs, OMMCHIBAET BO3HUKIIIAE 3aTPYIHEHHS, TO BO BTOPOH NEPEXOAMT K
COBpEMEHHBIM IOIXOJaM K OPraHH3alliH TPEIOCTABIEHHs BO3MOKHOCTEH MO
JICTIONB30BAHMIO aBTOPCKUX MPOU3BEJEHUIN; B TpeThell IjaBe OH obpamaercs K
NpUHIUIaM (Hadanam), Ha KOTOpBIA JTOIDKEH ObITh MOCTPOCH HOBBIH MEXaHW3M
[IPABOBOTO PEryJMpOBaHMs, a B YeTBEPTOH (3aBepllarolieil) onpesenieT NOopsIoK
ero (hPOpMHUPOBAHHUS.

Ho wHe BMOJHE S$CHO, IOYEMY aBTOP BKIIOYMI MPUIOKECHHUA Kak
CaMOCTOSTEIbHbIE KOMITOHEHTHI, ITOCKOJIBKY MX COACpPXKaHHE BIIOJHE ONKMCAHO B
TeKcTe cIoBecHo (6e3 yiepba IJisi CMBICHA).

B paGoTe HCIoIb30BaHbl HEOOXO/MMBbIe HOPMATHBHBIE AKTHI, Tpebyemast (110
HANpPABJIEHHOCTH TEMbI) CIelMaibHas JUTeparypa, B TOM 4HCIe WHOCTpaHHAs,
KOTOpYI0, KaK MOXKHO TOHSTb, COUCKATENb HCIONE3YeT BIOJHE CBOOOAHO H
YMECTHO, H3JIOKEHHE CONPOBOXIACTCA IIPMMEpaMH. 3aMeTHa YBIIEUCHHOCTH
COMCKATeNs, WHOTMA, BHAMMO, M30BITOYHAs, WUIEAMH, pa3paboTKamMu B 00JacTu
YIIpaBIIeHHNs, TICHXONOTHH, KOHKDETHBIX oOnacTell AesTenbHOCTH (OpraHM3alliy
3JIeKTPOHHBIX PECYPCOB, peKiiaMbl U Mp.). B menom jxe MOXKHO yTBEPKAATh, ITO
ClleTaHHbIE [0 UTOraM JHCCePTAIMH BBIBOIBI M PEKOMEH/IALNH B LIEJIOM 00/1a1atoT
JIOCTaTOYHBIM YPOBHEM DEMPE3EHTATUBHOCTH (ACHOCTH, apryMEHTUPOBaHHOCTH,
JOKa3aHHOCTH).

B nawucceprauuu 0GOCHOBaHHO MNOAYEPKHMBAETCs, YTO LEHTPATLHBIM
5JEMEHTOM HBIHEIIHEero MpaBOBOrO MeXaHW3Ma B cdepe aBTOPCKOro IpaBa
sBisieTcs uckmountensHoe npaso (C.33 u nanee), KOTOPOE COUCKATENb yBA3BIBACT
C UCXOIHBIMU TOHSITUSAMU — «IKCKIIIO3UBHOCTBY, «3alPET», «OrPaHUICHHOCTHY H
np. (3TO NMPaBUIIBHO, HAIO JHUIIb 3aMETHTh, YTO 3THMOJIOTMYECKHE IOMCKA 31ECh
ClIefyeT BecTH He Ha 0a3e aHINMICKOro, a JATMHCKOro s3bika). B pesynbrare
CleflaH BBIBOJ, YTO CaM MEXaHH3M PEryJlMpOBaHHUs B OCHOBHOM HOCHUT MMEHHO

((SKCKHIO3I/IBHO-OpHGHTHpOB&HHBIﬁ» XapaKkTep. XOT}I, KakK IMOAYCPKUBALET
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COMCKaTeNb, OOIECTBEHHO 3HAUYMMasl IeJib aBTOPCKOTo MpaBa TpeOyeT yCHIIEeHHs
NO3BOJIGHMSI KaK METOfa peryjupoBaHMs M OJM3KUX €My, BKIOYas
CTUMYIMPYIOIIKHI U T03BONUTENbHO-00s3bIBatomuil (C.41).

O6Gcyxnas ClIoXKMBINKECss TpoTuBopeuns, P.A. ByaHMK 000CHOBaHHO
OTMEYaeT, YTO CaM HCITOJIb3YEeMBIi MHCTPYMEHTapU OKa3ajCs HaXOSIIUMCS «B
OIMO3UIIMU» LIEeJIIM aBTOpa: HAWOOJbIIee PacCIpPOCTPAHEHUWE MU IIOIMYJISIPHOCTH
nos3BosieT S(P(EKTUBHO W3BJIEKATh JOXOJ W3 HCIONb30BaHMs NPOU3BEICHHU, a
OrpaHUYEHHE JIOCTYNIa W HEU3BECTHOCTh CHMXKAET SKOHOMUYECKHM IMOTCHIHAN
npousBenenus (C. 43).

Co00pa3HO 3TUM ITOChLIaM, COUCKATENb OLICHUBAET COOTHOLICHUE IIOHATHH
«DOpMB» U «COIECpXKaHUs» TMPOM3BEACHUs, IOIyCKas, YTO 3aKOHOIATENb
BBIHYXIEHHO IPU3HAET BO3MOXXHOCTD (ukcarmu «dopmsl» (C. 50), HO mocieaHue
JeCSTUIIETUS TIOKa3ainy Ge3pasinyre HHPOPMALUK K ee HOCUTENI0. DTO IMOPOIMIIO
>ddexT «popMa JHIIL COCYI» M TMOCTABHIO BONPOC O MHOXKECTBEHHOCTH (OpM
OJJHOTO M TOT'O K€ IPOU3BEICHHsI, HEOOXOUMOCTH UCKaTh aJleKBaTHBIA OTBET. 110
MHEHHIO COMCKATENs, caMo 3HaueHHe MOHATUs «(popmay cHuzmock (C.54-55).

Cowuckaresb 3asBIISIET, YTO MHOXECTBEHHOCTh (pOpM-(hOpMAaTOB BCTYIIUNIA B
IPOTHUBOpPEYHE C CaMHUM NPUHLMUIIOM OXpaHbl IPOW3BEAEHHS Ha OCHOBE
YHHUKQJIBHOCTH  (OPMBI, <<paHée CUMTABIIEHCS HEU3MEHHOW U CTa0MIBHOM
XapakTepucTuKkoi oobekTa oxpanb (C.60). M namee oH NPUXOIUT K BBIBOAY O
HeOOXOIMMOCTH Iepexojia K OXpaHe MPOU3BEACHUN C IOMOIIBIO «HEIEIMMOTO Ha
GopMy M COIep)KaHWE DJIIEKTPOHHOTO 3TaJlOHA, CHAOXKEHHOIO YHHKaIbHBIM
unentrudukaropom». IIpemnoxkenue JOOOMBITHO, HO  Belb OHO, Kak
npeacTaBiseTcs, OyneT IeHCTBOBaTh JUIIbL NO TeX IOp, II0Ka COXPaHHUTCS
CEerOoAHsIIIHEE 3HAUCHUE DJIEKTPOHHOM (OPMBI (a2 BBeICHHE IPOLEAYDP PErHCTPaLiN
npeIarajochk B IMTepaType HEOTHOKPATHO).

P.A. ByaHuK BbIIENsSeT HEKOTOpBIE CBOMCTBAa MH(OpPMALKHU, KOTOPBIE, KaK
OH TIojlaraeT, HamboJjiee 3HAYHMMBI [JII HOPMATHMBHO-IIPABOBOTO PEryJIHPOBAHUS
OTHOIIEHWH [0 IIOBOAY  HMHTEJUIEKTYalbHBIX MpaB  ((QUKCUPYEMOCTD,

BOCIIPOU3BOJUMOCTL U ,I[p) YTo 1mOo3BOJIHIO €My cCI€JaThb BIIOJIHE omnnaeMmﬁ

4



5
BBIBOJI: KOIIMM BOCTPeOOBAHHOTO pe3ysbTaTa HMHTEJJIEKTYaJIbHON MeTebHOCTH
YBEJIMYMBAIOTCS B WH(YOPMAIIMOHHO-KOMMYHUKAMOHHOM Ccpeie He3aBUCHMO OT
IPaBOMEPHOCTH WM IpoTuBomnpaBHocT gaHHoro mpouecca (C. 70). OH Taxxe
IPUXOJUT K BBIBOJAY, YTO CIOXKUBILMICA MEXaHU3M IPAaBOBOIO pPEryJlNpOBAHUS]
CTPaJaeT «HEYETKOCTHIO», YTO CHIDKACT IIENOCTHOCTh U () (PEKTHBHOCTH CHCTEMBI
COLIMAITEHBIX HOPM.

OrMeuas  OTCYICTBME  POJOBOTO  IIOHATHS  «IPOM3BEIEHHE» B
3aKOHOJATENLCTBE, COMCKATelh oOpamaercss K IIPU3HAKaM I[POU3BEICHHUS
uH(OpMAaIKK, JejaeT PSJl BHIBOJOB. B LENOM ¢ HUMHU CIIEIyeT COTrJIaCHTHCS, HO
HAIO0 YTOYHHTH: YTBEPXKAaTh, YTO COAEP)KaHUE TBOPYECKOrO pe3ylibTara
(nmpousBeneHrs), MOJYYEeHHOE B pe3yibrare 00paboTKM HMHGOpPMALUM, «CaMo
sBisercs uHpopmanumein» (C.77) MOXHO JHIIb B KOHTEKCTE pPa3BepTHIBACMOIO
CoHMCKaTelleM MexaHu3Ma (HOpMUPOBAHUS U TIepeiad HH(OPMAIHH.

B nenoM B ganHOM maparpad)e cCOMCKareab HaCTOMYHMBO JOKa3bIBacT CBS3b
uHpOpMaIMy, WHGOPMAIMOHHBIX IPOLECCOB M aBTOPCKUX IPOM3BEICHHUH,
periaMeHTallid WX KCIOJBh30BaHMS U  pacmnpocTpaHenus. Ilo cBsisu ¢
MaTeprajbHBIM HOCHTENIEM OH IIpe[uiaraeT KiIacCH(UKAIMIO NPOM3BEIECHUH,
Beifieasss derbipe rpynmnbl (C.84), YTO NO3BOJUT NPUMEHHUTENBHO K ABYM
KaTErOpUAM IIPOU3BEICHHUM, UMEIOIINM CIa0yto CBS3b C HOCUTEIEM HJIM BOBCE ee
He UMeIOIIel, OCYIECTBUTh «KOHBEPCHIO B MH(OPMAI[OHHBIN KO MU (opMaTy.
ITocKOBEKY YKAa3aHHBIA KOJ IIO3BOJISIET KOHTPOJHMpPYeMOe BKIIOYEHHE B 00O0pOT,
OCTaeTcsl PEIIMTh HEKOTOPhIE JEeTAH. B TOM 4nciie BOIIPOC O CTOMMOCTH (aBTOp,
BUUMO, BCle 3a PUKKap/0, 4aCTO UMEHYET ee «II0JIE3HOCTBIO»). 31eCh aBTOp Ha
0a3e BBIIENEHUS CYOBEKTHBHOTO U OOBEKTUBHOIO KPUTEPUEB IIPUXOAUT K BEIBOLY,
YTO CTEIEHb ONPENEIEHHOCTH CTOMMOCTH ((ITOJIE3HOCTUY») OOBEKTOB U3 Pa3HBIX
IPYIN JO/DKHA OBITh Pa3HOW M OTAETBHO ONUCHIBAET (POPMHUPOBAHUE CTOMMOCTH
PacXOIHBIX MAaTEPHAJIOB, 3aTPaT, TPYAOBBIX PECYPCOB H T.IL.).

Bo Bropoii riaBe couckarens obpamaetcs K auner3uaM Creative Commons
(CC), mpuuuHaM ¥ WCTOPDUM WX TMOSBIEHMs, BHIAAM, 3(QGEKTUBHOCTH,

ocobernnoctsMm (C. 100 u manee). OcoOblli UHTEpEC BBI3BIBAET aBTOPCKas OICHKA
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BO3MOXXHOCTH aJalTalldi JaHHBIX JHUIECH3UA 17 npuMeHeHus B Poccuu u Tex
npo6ieMax, KOTOpble MOTYT BO3HHUKHYTHb IPH HCIOJIB30BAHMK MOJEIH ITHUX
muuensuit. ComckaTenp TpeyiaraeT paccMaTpyUBaTh TaKWe JIMIEH3UM Kak
norosopsl mpucoemunenus (C. 111), dro, Kaxercs, IOATBEPXKIAIOT BCE
HCCIIeTOBATENH, KACaBILIMECs JaHHOTO BOIIPOCa.

Cowuckarenb MOIJIEP)KIBAETCS MHEHUS, 9TO IIpeIOCTaBICHHUE
UCIIOJIB30BaHUs 110 CBOOOIHOM JIHMIIEH3UW He SBISIETCS CYOBEKTHBHBLIM IIPaBOM
(coMcKaTenb MCIIONb3yeT CIIOBO «COMHHUTENbHOY). [la, 310 addext camoi
U3MeHHBIIEHCS MpaBocnocobHocTH, UMeHHO ero P. ¢on HMepuHr wuMmeHOBa
«pedIeKTOPHBIM JeficTBHeM TpaBay, a M.M. ArapkoB Ha3blBall «IWHAMHYHON
npaBocriocodHocTeio» (C.112-113).

Kak MOXHO IIOHSTH, COMCKATeNlb TIOJaraeT, 4TO B pe3yJIbTaTe TaKou
JUIIEH3MY BO3HHKAIOT ABYCTOPOHHME 00si3aTenscTBa. ECiIM 3TO MMEHHO Tak, TO
NpaBWIBHO: HET [PUYMH OTKAa3blBaTh B IPU3HAHUU B3aMMHBIX IE€HCTBHUA
IpaBo00JIaIaTeNs U TIOJIh30BATENS KaK JeMCTBUH, MOPOXKIAIOIIMX JOTOBOD.

P.A. ByqHUK aHaIM3upyeT W Apyrue acnekThl aeiictus nuuensuid CC Ha
«IIOJIE» POCCHMCKOTO0 3aKOHOJATEeNbCTBA, CPAaBHUBAET MUX CO CXOIHBIMH
OTEYECTBEHHBIMM KOHCTPYKIMSMH M JejiaeT OOINWH BBIBOZ, YTO HEOOXOIMMO
co31aTh ycaoBHs i peanusanuu B Poccun nmunensuii CC B monHoMm obseme. C
3THM MHEHHEM HaJ0 corjacuThcs. HO OIHOBpPEeMEHHO HAI0 3aMETHUTh, YTO
munensud CC — He maHaness OT Hamux COOCTBEHHBIX MpoOieM. TOo4HO Takke
MO’KHO IIOCTaBHTh M BOIPOC 00 ONTHMH3AINK HAIIMOHAIBHOIO 3aKOHOHATENLCTBA,
YUYUTBIBAOIIEH psifi 0COOCHHOCTEN MPaKTUKH, HALIMOHAIIBHOI'O [IPABOBOIO PEXKUMA,
JIOKTpHHAIBHEIE BLICKA3bIBaHHs (XOTsS ObI M C y4eTOM BHJIOBOTO Pa3HOOOpPa3us
munensuit CC).

AcnektaM MexaHW3Ma HWHKJIIO3UBHOTO HCIIOJB30BaHUSA IIPOrPaMMHBIX
IPOJAYKTOB, B TOM YHCIIE POJIA HEKOTOPHIX HEKOMMEPUECKUX OPraHHU3alui B OTOM
paboTe, TMOCBsAIlleH BTOpod maparpad 5Toil rnaBbl. Bocmpustue psna
OMHCHIBAEMBIX aBTOPOM ITOAXO/AOB (HampUMep, YCTAHOBJICHMS IIEJIbI0 HMEHHO

HCIIOJIb30BaHUA, ,Z[I/I(b q)epeHI_II/IaHI/IH IMpaBOBOT'O pexKuMa KOMITBFOTCPHBIX



7

IporpaMM, CBOGOJHBIN JOCTYI K HCXOJHOMY TEKCTy, TpeOOBaHHH K cBobozie
ucnonb3oBanus, C. 127-128) MoxxeT OBbITh II0JIE3HO HE TOJBKO [UIS 3aKOHOMATEII,
HO W caMuX co3marteieil. Pasymeercs, 4acTh MOJNIOXKEHUH TpeOyeT HOCTaTOYHO
Iy6OKOM ajanTaliy; HAIpUMep, 3TO KacaeTcs MPaBOBOH CyapObl yilydIIeHHH
IIPOrpaMMBl, 3aTpPyJHEHHM MOCIeLYIOIKMX MONb30BaTeIe B TaKHX ClydasX,
COOTHOLIEHHSI «CBOGONHBIX» ¥ «HecBobomubix» smnensuit (C. 130-136).
[TpennoxxeHue O IOIOJHEHHH CT. 1236 TK P® n.5.2. cinexyer moaaepXatb;
OIHAKO HE YBEPEHHOCTH, YTO TaKWe JIMIEH3WM YMECTHO HMEHOBATh
«ITyOJIMYHBIMUY .

OueHuBas CUTyallMi0o C IUIATeKaMH B COOTBETCTBHHM C  «33KOHOM
yOBIBatoIIel MpeaeIbHON MONe3HOCTHY, COUCKATEb CKeITUYECKH BBICKa3bIBACTCA
0 Ieecoo0pasHOCTH COXPaHEHHs UMEOIINKCs orpaHuuuBaromux HopM (C. 144 1
Ip.), momaras LeJecoo0pasHbIM pAaCIpOCTPAHUTh WHKIIO3MBHBIA IMOAXON M Ha
MY3BIKaJIbHbIE TPOU3BENCHHUS.

O6cyXas KOHIENIMIO Tak Ha3bIBaeMOH albTEPHATUBHOM CHCTEMBI
KOMIIeHcauy (KOTOPYIO MOXKHO Ha3BaTh U «TrOCYJapCTBEHHOMN»), COUCKAaTelb
npejlaraeT ee HWcmosb3oBaHue U B Poccum, oOpamnas BHEMaHHe Ha TO, 4TO
noTpebyeTcst HeNblii KOMIUIEKC KaK 3aKOHONATENIbHBIX, TaK M OPraHM3alHMOHHO-
Texardeckux MeponpusaTuii (C. 151-152); takue ycunus moTpeOyrOTCs Kak Il
peanbHOro BO3MEIIEHHs M0Tepb, TaK M UL «yTelIHTenbHO» Komnencauu. OH
mojiaraeT, 4YTO «3alMCAaHHbBIE pa3BiedeHus» ((POHOrpaMMBbl, My3BIKAIBHBIE H
ay/[MOBH3YaJbHBIE TIPOM3BEIIEHHS) BHIOPAHBI [l peaTu3allid JaHHOH MOJENH
IIOTOMY, 4YTO SIBJISIOTCSI HamOolee «cIoXHbIMWy». [IpencraBnsercs, Ha CaMOM K€
Jele OHM Kak pa3 Ipolle B IUlaHe BBIpabOTKH MOJENH Bo3MemleHus (U Ooiee
OIHOpPOJIHA ayAUTOPHUs, HA KOTOPYIO OHU OpHEHTHpOBaHbI). BaxHee npyroe, 4To
OIMCAHHbLIE aBTOPOM CTPAaTErny CTUMYJIUPOBaHHWs BECbMa OTPAHUYCHBI 110 CBOUM
BO3MOXXHOCTSIM, YTO TMPEHMYIIECTBEHHO M IOPOXAaeT MPENIOKEHHS HHBIX
CIIOCOGOB BO3HATPAKIEHMS. B IWCCepTaldy H3JaraeTcs MHTEpIpEeTalus 3TOH
MojJeNd B Pocchu: MperycCMOTpPeHbl PETrUuCTpalys, IIPHUCBOCHHE YHHUKAIBLHOIO

nudpoBoro  UAeHTU(UKATOpPA, PETUCTPAIMOHHBIA COOp, ydacTHe areHra
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roCyJIapcTBa, MOCIEAYIOMUA MOHUTOPUHT, YIPOUICHHBIH IOPANOK OIpeaeIeHus
croumocty u np. (C. 155-157). Ilo MHeHUIO concKaTens, Takas CUCTeMa TI03BOJIAT
CMSITYUTH IIPOTHBOPEYHS B LIETSX NEHCTBUS HOPM IIpaBa, Jake JacT BO3MOXKHOCTD
3aMMCTBOBaTh M pa3BHBAaTh Mpou3BelneHus najee. He roToB oOIEHHMBATH
BEPOSITHOCTh ycliexa JTOW TexHojormn B Poccuu, HO caMud HIOEU BHISATCS
KOHCTPYKTHUBHBIMH, 10 KpaiiHeil mepe, B noreHUMH. IIpu 3TOM, IEHCTBUTEIHHO,
LIEHTPalbHBIM JUIA Halled CTpaHbl, BUAMMO, OKaXETCS BOIPOC 00 obecrmeueHun
HEUMYIIIECTBEHHBIX aBTOPCKUX IpaB (KOTOPOro COUCKATENh YAaCTUYHO Kacaercs,
C. 171-172).

Henb3st Bo3paxkaTh IPOTHB TOT0, YTO NpejiaraeMble couckareieM pedopMsl
He npotusopeuar npasunam TPUIIC (aBtop 3to crmenuanpHo otMmeuaeT, C. 180),
HO OTOT BBIBOJ ceWdac MOXXHO CIPOrHO3MPOBATh JHUIIb B OTHOLIEHUHU
OTpaHWYCHUN  NEWUCTBHUS  MCKJIIOYUTEIBHOIO  IpaBa  NPUMEHMTEIBHO K
«pa3BleKaTelbHbIM» o0bekTaM (KcraTd, Heckonbko HecooTBercTBUil TPUIIC n
ceiiuac He yCTPaHEHO).

ABTOp TIpenaraer Takke u3MeHeHuH B 1.1 cT. 13 bepHCKON KOHBEHLHUH,
OHH COOTBETCTBYIOT IT100abHON HampaBlieHHOCTH paboThl. Ho comepikareapbHO ux
TPYAHO OLEHHMBaTh Ha «CKOpyH pyKy»: mopsgok de lege ferende mus
MEXIYHAPOIHBIX AKTOB JOJDKEH, KaK MHUHHMYM, yYHTBIBaTh OCOOEHHOCTH HX
XapakTepa U IPHHSITHS, puaaHus ropuauiyeckor cuisl (C.182).

Tperbsi riaBa pabOThl OCHOBAaHA Ha OIpPENENIEHUU TEeX DJIEMEHTOB
aBTOPCKOI'0 IMIPaBa, KOTOphle B MPUHIIAIE, [0 MHEHHIO aBTOpPa, CIOCOOHBI
obecrieunTh pealu3aluilo HWHKIIO3UBHOIO MexaHW3Ma. B 4ucie I1epBhIX
KOHCTPYKTOB Ha3bIBA€TCs JUCIIO3UTUBHOCTH aBTOpckoro mpasa (C. 184 u nanee),
KOTOpasi, KOHEYHO e, SBISETCS YHUBEPCAIBHBIM METOJOM i Bcell cdepsl
IPaKIaHCKO-TIPABOBOTO PETYJIHUPOBAHUS, W KacaeTcs HE TOJNBKO CBOOOIBI
pacrnopspKeHus: CyObeKTOM MPUHAJJIEKAIMUMU eMY IpaBaMH.

OO1menpu3HaHo, YTO HOPMBI aBTOPCKOTO TpaBa c(pOpMHUPOBAHEI I10] 3HAKOM
JUCTIO3UTHUBHOCTH, HO B LEJSIX 3aJad WMCCIENOBAHUS COUCKATENb IPEIITPHHSIT

CII€ENHAJIbHBIC YCHUIIMS OJIsI OJOKa3aTeJIbCTBa JOTOTIO. On AHAJTM3UPYECT YPOBCHDb
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BAapMAaTUBHOCTH pslia KIIOYEBHIX monoxeHuid yerBeprodl wactu I'K PO, B T.4.
HOpMBI cT. 1228, 1229, 1233, 1235, 1236, orMeuas, 4To, KaK IIPaBHIIO, AEHCTBHUE
TOrO WJIM HHOTO MOJIOXKEHHWS 3aBUCHT OT MO3WIKHU aBTopa (TpaBoobiafaTess);
IOMYEPKUBAIOTCS ~ BO3MOXKHOCTH  JilleH3uoHHOoro  goroBopa  (C.194-195),
JOITyCTUMOCTh BapUaTHBHOTO PETyJIHMPOBaHUS pslia BOIPOCOB B COOTBETCTBHH C
mexayHaponubiMu - gorosopamu BOUC, bepuckoit konHBeHLuu. OCHOBHBIE
npo6ieMbl aBTOp BHIUT B TOM, YTO Psifl MpaBusl CHOPMYJIUPOBAaH HE BIIOJIHE
OTIpejIelIeHHO, WHOT/A, TOBOPSl O «IpaBax», 3aKOHOJATEIb HE IOSICHAET, Kakue
uMeHHO TipaBa oH umeeT B Buay (C. 198). O6cyxnasi Ha 3TOH IOYBE IIOHATHE
«pacmopspkenue», P.A. bBygHuk 00OCHOBaHHO CKJIOHSIETCS K TOMY, 4YTO
[EHTPAJbHBIM MOMEHTOM SIBJISIETCSI BOIPOC O BOJIEM3BSBICHUHA OTHOCUTEIBHO
CyIbOBl COOTBETCTBYIOLIMX IPAaBOBBIX BO3MOXKHOcTed. I nemaer, momararo,
BaXKHBIN I paboOTHl (eciM MOMHHUTh €€ HauMEHOBaHHE) BBIBOI: TpeOyercs He
npocto cBoOOAa PacCHOpPsHKEHUS HCKIIOUYATENTBbHBIM IPaBOM, HO W aJE€KBaTHBIN
MexanusM (C. 204 u nmanee). Msmenenust B crarbsax 1233 u 1286.1 'K PD on
OLICHMBAET KaK «IEPBBIM OIBIT», U CUUTAET HOCSIIIUMU JI€KIAPATUBHBIN XapakKTep.
[Tocnenyroume ero 3akOHOAATENbHbIE MPEJIOKEHUs HAIpaBIEHbl UMEHHO Ha
Pa3BUTHE UHKJIIO3UBHBIX YePT MPaBOMOPSAIKA.

[ToguepkuBasi HEMPUTOMHOCTh TPAAUIMOHHBIX NPHEMOB W HOPM A
periaMeHTaliy OTHOIIIeHu B IHTepHeT, couckarens oOpamaercsi K €CTeCTBEHHO-
NpaBOBOM TEOPHUH B KadyeCTBE IPOTHBOBECA HOPMATHBHUCTCKOMY (JIETHCTCKOMY)
HOJXOMY, Tojaras, 4To TakKuM o0pa3oM MOTYyT OBITh HCIpaBIEHbl HENOCTATKU B
paccmatpuBaemoit cdepe. [lo cytu, aBTOp paccUUTHIBAET HAWTU NPUYUHBL, IO
KOTOPBIM (pOpMalTbHBIE TIpaBHIIa (3aKOH) TOIYYarOT MOAEPIKKY U CTIOCOOHBI OBIThH
npumeHsieMbl. Kak ciefyeT u3 BbICKa3blBaHUN COMCKATENsl, OH BCE XK€ NMPU3HAET
YTO «ECTECTBEHHOE MpaBoy» («IOPSIOK Belllel») He UCUEPIbIBAETCS MOPAJIbHBIMU
yCTaHOBKaMH, CITy)XHT, CKOpee, Oropoi 1 «pyHaamenTom» mpasa (C. 213).

Coo0pa3Ho BBIBOJAM O 3HAYEHUH «MOpPATH CTPEMJICHUS» COUCKATENb
npeyaraeT YCWJIWUTh KOMIIOHEHT, CTUMYJHUPYIOIIUNA ee (OPMHUPOBAHHE H

MPOABJICHHUEC B paMKaxX IIPpaBOBOTO IIOBCACHHs, OH IIOANCPXKWBAEM aBTOPOB,
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COIVIACUBIIUXCA Ha OECIHpEeNnsTCTBEHHBIM JOCTYyIl K CBOHM IIPOU3BENCHUAM,
TIOCKOJIBKY «KOMMYHHMKATHUBHBIN IIOTCHIMAT» y TaKMX IPOM3BE/ICHUH BBIIIE, a
«TIpefieNnbHAs TIOJIE3HOCTE» BO3pacTaeT [pu CHIKeHuH u3siepxex (C.228-229).

OtnenpHo (maparpad 3 ri1.3) aBTop 00CYKAaeT epeMEHbI, MPOUCXOAAIINE B
rpajaluy akTyaTbHOCTH (paKTOPOB HCIIONB30BaHMA ceTH VIHTEpHeT, MpUXons K
BBIBOZY, YTO IIOCKONBKY «HMYTO He mpoucxomutr B cetn «MHTepHeT» 0Oe3
onpeneséHHON [er», 3TON ILeNbl0 CJIEAYET CYUTATh MPUBJICUCHUE BHUMAHUS
ronp3oBarerneit, obmectsa (C..231). He pasmensito 3T0 MHeHHE (€CIM TOBOPHTH,
HanpuMep, O JINTepaType), HO HaJo MPU3HATh, YTO MAcca pa3MelaeMoro KOHTeHTa
MMEHHO Ul TOTO M MOSIBIsETCA. B 3TOM IjlaHe yMECTHO 3asiBJIeHHE COUCKaTels O
TOM, SKOHOMHMKA MHTEpHET ecTh HE «IKOHOMHKA MH(pOpMALUU», a «IKOHOMHUKA
BHUMAHUS», a BHUMaHKE MOJB30BaTellsl aBTOpP PacCcMaTpUBaeT KaK OrpaHMYeHHbIN
pecypc («obpallleHHe K OJHOMY IPOM3BEACHHIO HCKIIOYaeT oOpalleHne K
apyromy»). Ilpu Bceil orpaHIUEHHOCTH 3THX BBIKJIAJ0K, KOTOPbIE IAaBHO OBJIAJEIH
yMaMil TpOEKTAaHTOB VIHTepHET-pecypcoB, B YCIOBUAX HETpeOOBaTEIbHONU
IyOJIMKH, OTCYTCTBUS KPHUTEPHs M30UPATENbHOCTH, TAKHE PAacCyXICHUs, Cyas IO
BCEMY, JOBOJIGHO JOJT0 OyayT MaTepHalbHO BBITOAHEL Jla, BHUMaHUE MOXKHO
npusHaTh «Mepoit menHoctw» (C. 233), HO M IIaHCa MOTEHIMAIBHOIO
MEpPKaHTHJILHOIO yCIeXa WM dJeMeHTa (OPMHUPOBaHHS «IIEHBD» ONpPeIeTeHHON
IPYIIbI TPOU3BENCHUM, AJISI OCTAIbHBIX IPOEKTOB HYy)KHbI WHBIE KPUTEPUU MU
IITKaJIBI OIeHKH. Boob1e roBopsi, BOIPOC MOCTPOCHU MeXaHn3Ma (pOpMUPOBaHUE
IeHbl TPOM3BEIEHUN JIOKUT 3a IpefeNaMu 3asBJICHHOW TEMBbl, a CErMEHT
VHTepHeT, NpeHa3HadeHHbIi Ui MPOAaX, BCe )K€ UMEHHO PHIHOK, )KHBYIIUH 110
TIPUHIIUIIAM BCSKOTO PHIHKA (XOTs OBl M C y4eTOM Crieliu(pHIecKHX OCOOEHHOCTEN).
OGpaiienie  aBTOpa K  TakUM  JIOTHKO-apU(METUYECKAM  MOCTPOCHHAM
OIpaBIbIBAET HE KOMMepUecKas COCTaBIAIONIas aHaniuM3a, a HalpaBIeHHOCTb
yCHUIUMA Ha BbIpaOOTKY MPaBOBOIO MeEXaHM3Ma, NEMOHCTpAIUs BO3MOXKHOCTH
IPaKTHYECKOTO MCIIOIBb30BAHMUS OTCTAUBAaEMOro noaxonaa. To e MOXKHO CKa3aTh U
0 BOIIpOCax peKJambl, YCHJICHHE TaK Ha3bIBAEMOIO «IIPOM3BOJIBHOIO BHUMaHHD),

CII0CO00B «MOHETH3AI[MNY BHUMAaHUS HoJib3oBarenei (242-252).
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3aBeplaroniasi UCClieOBaHNWe YeTBepTasl IN1aBa OTKPLIBAETCS HU3J0XKEHHEM
IpeIaraeMbIx aBTOPOM IIOIIPABOK B HOPMBI JIEMCTBYIOILETO 3aKOHONATENBCTBA C
enbio MpuAaHus UM Goyee BBIPAXKEHHOrO MHKIIO3MBHOTO Xapakrepa (C. 254),
3aTparuBass U mnatentHole oTHomeHui (C.258-260). DTOT Marepuans IUIOTHO
OCHAILEH 3aKOHOJATENLHBIMU IMOMPaBKaMH (XOTS HEKOTOpbIE MOBTOPSIOT paHee
BBICKA3aHHBIE  IPENJIOKEHHUs), JIOTHKA  HW3JI0XKEHWs  coOmoaeHa.  ABTOP
«yBSA3BIBAET» HEKOTOPBIE JEHCTBYIOIINE HOPMBI C IIpeUlaraéMbIMHU TOTOTHEHUSIMU
TakuM 00pa3oM, dYTOOBI MHHHMH3HPOBaTb pacxoisl IO IIepexojy Ha
HOOIIPUTETBHO-CTUMYTUPYIOIIUM PEXHUM PperyJupoBaHus. B oTux mensix oH
npearaeT MNPUIATh JOCTATOYHYIO THOKOCTh M KOMGMOPTHOCTb HOPMATHBHOM
MOJIeIM JUIIEH3MOHHOrO JIOTOBOpa, 00ECIeunB pasHooOpasue GpopM U CIocoO0B
ero 3aKIIOUeHMs, AaKIeHT JelaeTcs Kak Ha o0meM NpHHIUIE CBOOOMEI
HCIIONIE30BaHMs OOBEKTOB, TaK W YIOBJIETBOPEHUH TpeOOBaHWN aBTOPOB B
pe3ynbTare Bce Oojiee MIMPOKOTO paclpoCTpaHeHWs WX TBOpeHui. IIpuBomstcs
IpUMepBl 3apyOeKHOM NMPaKTUKM B PEIICHHM aHAIOTWYHBIX IpobineM (Ha Oase
3aKOHOJIATeNbCTBA M MPakTuky ero npumenenusi B EC, Benukobpurtanuu, CIIA);
HO, HaJ0 3aMETHTh, ¥ B OTHX CTpaHax, IMPU HAJIMYHH [epeMeH, He HaOIrojaeTcs
PELINTENBHOIO  Iepexoja Ha HMHKIIO3UBHBIA  MEXaHM3M  PETYJIMPOBaHUS
(coGCTBEHHO TOBOPSI, U aBTOP yKa3biBaeT Ha 310, C. 278).

OmnpeneneHHbIHI UHTEpeC BBI3BIBACT TMIOTIBITKA COUCKATEJI
KIaccu(pHIMPOBAaTh  HMHKIFO3MBHbIE  HOPMBI,  4TO,  BO3MOXHO,  Oymer
croco0CTBOBATh BBIPA0OTKE IJIAHOB M MPOrpaMM II0 UX CO3[aHHIO, BBEJICHUIO U
OLIEHKE COOTBETCTBUS MoyueHHoro sddexta oxumnanusiM (C. 279-281).

Crnenys oOlLeil JOTUKe W3JIOKEHWs, HaMedeHa W INeproau3anus (3Tarbl)
CMEHBI YKCKIIIO3MBHOIO MeXaHHW3Ma Ha MHKIFO3UBHBIHA, ONMMCHIBAETCS BO3MOXKHBIH
HOPSANIOK BHYTPEHHETO COTIACOBAHUSI €ro 3JEMEHTOB, BKIIOYas (yHKIUOHATIBHBIE
MOJICCTEMBI, B KOTOPBIX M TMPEAINONaraeTcsl BBIAEIIEHUE IIPaBOBBIX CPECTB,
o0ecrieurBaloIuX AeHCcTBIEe MEXaHN3Ma B LIEJIOM. 34eCh BaXKHO MOAYEPKHYTH, YTO
P.A. BygHHK HCXOOUT W3 MMEHHO «3IBOJIIOLIMOHHOTO HM3MEHEHMS» HMEIOIIUXCS

Hopm (C.286). Tlocnenyromuii TeKCT (O 3HAYEHWH MOHSATUS «MOJEPHHM3ALH»)
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oueHuTh HempocTo. Couckarenb NPUIEPKUBAETCS  BBICKA3bIBAHUM  TaK
Ha3bIBAEMOM «OOILEH TEOpUH MpaBay, a CaMo CJIOBO «MOJIEPHU3ALM» HUCIIOIb3YET
B JIOBOJIBHO CIELM(HUUECKOM CMBICIE (HAIIpUMep, MPOTHBOMOCTABIAET BCAKOMY
ped)OpPMHUPOBAHMIO: «MOJIEPHU3ALMIO OTIMYaeT MAcIiTad W CHocod pelleHHs
3agau»). Ho Hamo cOrmacuThCs ¢ TeM, YTO B 0a30BbIX MOJIOKCHHAX MHCTUTYTA
MHTEIEKTYalbHBIX [PAB HMEIOTCS JIOCTATOYHble OCHOBAaHMA NN IPHIAHHS
MEXaHU3My IPABOBOTO PEryJIHMpPOBAHHMS ABTOPCKMX ~OTHONIEHWH —OOIbIIeH
BapuatuBHocTH, aucrnosutuBHocTd (C. 291), najnee MOIIAroBO M3JaraeTes
BEPOSATHOE IPOJBIKEHNE BBICKA3aHHBIX MW B HOPMbI 32KOHA U IPAKTHUKY.

Couckarenb BBICKA3bIBAETCS Takke 00 HHKIIO3UBHOM MeEXaHH3ME Kak
OCHOBAHMM «IIOSIBJIEHUS HOBBIX MPAB UCIOJIb30BaHUSA [IPABy», BBIICISI T.H. «TOYKH
pocTay (TOSBIEHHE HOBBIX «IKOHOMHYECKHX AareHTOB» W T.IL), CTaBUT PN
Bo3HMKaOmMuUX B 3Toi cBsa3u BompocoB (C. 301). Om 3arparmBaeT U Tak
Ha3bIBAEMYIO «IIPOIaXy BHHUMAaHUS», KOTOPYIO, KaK MOXXHO TNOHATb, CUUTAET
BO3MOXHBIM OCYIIECTBHTH C MOMOIIBI0 JIMIIEH3MOHHOrO Jorosopa. Pasymeercs,
HUKAaKOM «IIPOJAXH» 37eCh HeT, IOCKOJbKY JIHMIEH3Hapy JIHUIIb IIaTUTCH
HECKOJIbKO Oouiblie (B CBS3M C paHee 3aTPavYeHHBIMM YCHIIUSAMH W OXXHIAAHUEM
Oojee yCHENIHBIX MPOAaXx). B amccepranuu IOKazaHa TakXkKe MOICIb
BO3HUKAIOIIMX IIPK 3TOM MPAaBOOTHOIIEHWHM, BKJIOYash NPUYMHBI, II0 KOTOPBIM
meifcTByet nuuensuar. Ho He BHONHE SCHO, KAKMM 00pa3oM ITPOU3BEICHUE MOXKET
IIepeXOUTh B PEXUM CBOOOJHOTO HCIIONB30BAHMUSA Ha «ONPENCIEHHBIA CPOK»
(ecnm¥ TOJBKO B 3aKOH HE BKIIOYUTH HOPMY JIMIIb O BPEMEHHOM H3MEHCHUM
pexuma, C. 305-307). IlpuBoaumMele Jajiee MpUMEpbl B LEJIOM HaIpaBICHbI Ha
JIEMOHCTPAIMIO  BO3MOXXHOCTeH  HMMEHHO  JUCIO3WTHBHOTO  HOPMATHBHOIO
pEryJIMpoOBaHusi, KOrZa COIVIAIIEHWEM CTOPOH YIaeTcsl aJICeKBaTHO BbIPA3UTh
NeHCTBUTENLHBIE HAMEPEHHUs, a MHOCTIDKEHHE LeNed OCYIIeCTBISCTCS «HE
nuHelHbpM»  myTeM. OrTMedaercss B3aMMOCBS3b  MHKIIIO3UBHBIX HOPM U
MHHOBALMOHHBIX PELIEHHH, KOTOPbIe CIIOCOOHBI «CONENCTBOBATE) APYT APYTY.

OOmas ouneHKa JUCCEPTAlMOHHOTO  HCCIENOBAHHUS  TOJIOKHUTEIbHA.

BrickazaHHEbIE IIOJIOXKCHUA, pEKOMEH AN, IIPUEMBbI peryaupoBaHus MOI'YT HMCTb
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KaK TEOpeTHYEeCKOoe, TaK W IIPaKTHYEeCKOe 3HaueHWe, HO, pa3yMeercsi, BCE 3TO
notpeOyeT  COOTBETCTBYIOLIMX  3aKOHOJATENbHBIX, OPTraHW3alMOHHBIX U
TEXHOJOTMYeCKUX peleHuil. VHTepec BBI3BIBAET, MPEXIE BCEro, COBOKYITHOCTb
[IpeljlaraéMblX  METOJIOB  MPAaBOBOTO  PEryJMpPOBaHHS,  ITO3BOJISIOIINX
HENPOTUBOPEUMBO CBSI3aTh MOTPEOHOCTH OOIIECTBa C IIpaBaMu IIpaBoOOIafaTeIei.
KoHnenrtyanbHass Monens MNpPaBOBOM OpraHM3allid aBTOPCKUX OTHOUIEHHH,
IpeIJIoKeHHass COMCKaTelleM, MOXET TaKXe CIYXHTh 0a30d M MeTOAMYeCKOU
OCHOBOH ISl NAJIBHEHMIIEro pa3BUTHUSl NOKTPUHBI 00 MHTEJUIEKTYalbHBIX MpaBax.
OtnesnbHble TPEJIOKEHUS U PEKOMEHIAIMU O MOPSIKe NeHCTBHS JTUIEH3UOHHBIX
JIOTOBOPOB, croco0ax HajAeJdeHWs] IPABOBBIMH BO3MOXKHOCTSIMH, BBITUIATHI
BO3ZHArpaXJEHUsI MOTYT OBITh HCIIOJNB30BAaHBI KaK OPUEHTHUPHI M apTyMEHTHI B
3aKOHOTBOPYECKOU U MPAaBONPUMEHUTENBHON eI TETHHOCTH.

OtHOcuTENBHO psiia WA U BHICKA3aHHBIX TIOJIOKEHHUH MOTYT OBITH
CIIEJIaHbl U HEKOTOPHIE KPUTHUECKHE 3aMeYaHusl.

ABTOp HCXOIUT W3 OE3yCIOBHOM IIPUBIEKATEIBHOCTH H TJI0OATBHOM
LeHHOCTH ceTH MHTepHeT Kak sBIEHUS, yKa3blBaeT HA HEOOXOIUMOCTh «HAy4HO-
TEXHUYECKOr0 Iporpecca», HO TOT CerMeHT HTepHeT, KOTOpOMY OH OTBOIUT
OCHOBHO€ BHHUMaHHe («pa3BlieKaTebHblE IPOU3BEACHUS» ), UMEIOT BeChbMa Ciiaboe
OTHOLIIEHHE K Mporpeccy. PaBHO Kak U «MaKCHMHU3AIUS TTOTH30BATEIBCKON Oa3bh»
He MOXXET pacCMaTpHUBATHCS LEHTPAIbHBIM MOTUBOM M BEKTOPOM TBOPYECTBA.

Otmeuaemass mnpobiema «ucUepnaHusi CHOCOOOB KOMMEPIHATU3AIIAN
cymectByer (C.6)., HO OHa JalleKO0 He Bcerja CBsi3aHa C COOCTBEHHBIMU
npobJieMaMy aBTOPCKOTO WM TPaXAAHCKOrO TpaBa B IIEJOM. YBBEI, Y MaccChl
POCCUICKUX MONb30BaTeNlel 6aHaTbHO OTCYTCTBYIOT HEOOXOIUMBIE CPENICTBA. . .

Couckatenb (hakTHUECKH YTBEPXKIAeT, YTO KaXKIBIH pa3 KCIOJIb30BaHHE
HOBOU (DOPMBI IPUBOIUT K TIOSBICHUIO CaMOCTOSITENpHOTO mpou3Benenus (C.58),
YTO BO3MOJKHO, HO HE MOXET OTHOCUTHCS KO BCEM «MYJBTHILUIMKAIUSAM (DOPMBI».
BeposATHO, 3TO IpOCTO OroBOpKa, MOCKOJIBKY B KadecTBE «(POPMBI» COUCKATEIh
HA3bIBAET U CIOCOOBI XpaHEHMs, M «CIIOCOOBI TPE3CHTALUNW» YK€ CO3JaHHBIX

IIPOU3BEACHUU. OTO HE MCKIIOYAaeT NaIbHEHINMX HCCAeNOBaHWN «(DOpMBI» W,
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BO3MOXHO, €€ TTPaBOBOTO 3aKPEIJIeH!s] B KaYeCTBE CaMOCTOSATEIbHOIO Pe3yibTara
UHTEJUIEKTYaIbHOMN NeSITeIbHOCTH MJIM UHOTO OOBEKTA.

ABTOp SIBHBI CTOPOHHHK TEOpPUM «UH(OPMALMOHHONW  IPUPOABD»
npousBeneHuit (C. 62). Pazymeercs, Bcsikas nepenada JaHHBIX MOXKET TOJIKOBATHCS
KaKk HH(QOPMAIIMOHHBIA TMpollecCc, HO Uil Leled TIpakIaHCKO-IIPaBOBOIO
peryinupoBadus (M aBTOPCKOTrO TpaBa) 3TO caMo 10 cebe He MHTEePEeCHO (MMEHHO
II03TOMY W HCKIIOYEHO CIIOBO «HWHGMOpMaIus» U3 CT. 128 TK P®D).
VTHIUTAPHOCTh ¥ MEXaHHCTUYHOCTh «MH(OPMAIIMOHHOI0» IMOAXO0Aa Ul JTHX
1ieJiel BUASTCS OYEBHIHBIMH, XOTS, BO3MOKHO, €0 OMPaB/IbIBAET HAIMYUE B YUCIIE
aBTOPCKUX TPOM3BEIEHUH MacChl CTaHAAPTHBIX paboT ¢ MUHUMAIbHBIMU
JIUTEPaTyPHBIMU JTOCTOMHCTBAMHU HIIM JaXK€ OTCYTCTBHEM TakoBbIX. OlpenencHue
uHpopmanronnoro obwvekra (C. 64) eciu W OPUMEHUMO K pPeE3yJIbTaraM
UHTEJJIEKTYaTbHON JIeITeTFHOCTH, TO JIMIIb B YacTH, CBS3aHHOM C CaMou
uHdopmany B HUX. He aymaro, 9To ¢ momoIpio MHGOPMAIMOHHON TEOpUH
MOKHO OOBSICHSATH CYIIECTBO HaykH min uckycctsa (C. 66).

YV  00BEKTOB HHTEIUIEKTyaJIbHOM COOCTBEHHOCTH HE MOXeT ObITh
«ITOBEICHUS» HH B MPAaBOBOM, HU B 00mMX0aHOM cMbiciax (C.67).

Eciu o0beM TOHSTHS «OOBIYHBIA Kpyr CEMBH» U «IIEPECEKAETCsS» C
00BEMOM TIOHSATUS «3HAYUTENBHOIO YHWCIA I[I0Jb30BaTelel», TO WMEHHO
«IepeceKaeTcs», IMOCKOJNBKY — TEJIeOJOrMYecKoe  TOJKOBAHUE  BBIPAKEHHUM
pasHoHanpasieHo (C.72).

YTBepKaeHHE O COAEpPXKATeJIbHOM U CTPYKTYPHOM  «COBIIAJCHUM»
uHbopmanuun u TBopuecTBa (C.77-78) mopnepx aTe HE MOry, paBHO KakK H
COTJIaCUTBRCS C TEM, HYTO, SKOOBI, «y4€Hble pacCMaTpUBalOT TBOPYECTBO Kak
HaKoIUIeHWe HOBOM uWHMOpMAIMK, a 3aKoHbl WH(POPMALMM KaK 3aKOHEI
TBOPYECTBAY.

OTHOCUTENBHO BBICKA3aHHBIX COOOpPaKEHHM O CTOMMOCTH OOBEKTOB
MHTEJUIEKTYyaTbHON coOCTBeHHOCTH (TOcNiefHWi maparpad TmepBOH IJIaBbl)
OCTaJIOCh HE SICHBIMH NPHWYMHBI TaKOTo 3k3epcuca. Eciu couckaTesb IBITancs

HWCHOJb30BaTh JIMHEWHBIA MHOIXOI K HEJIUHEHNHBIM SIBJICHUSM, TO OTO HaIIpaCHO.
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CrpaHHO, HO ypoBeHB NOTPEOHOCTH, MHEHHE TBOPIA, COCTOSHHUE pBIHKA U TIp.,
IIPOCTO HE IMOATIEXKAT y4YETy B HCIIONB3YEMOIl METONONOTHIL Hpyroe neno, eciu
9THM  CaMBIM  JI€MOHCTPUPOBANACh (OKH3HECTIOCOGHOCTE»  MOJIEIIH pacueTa
«OOBEKTHBHOI LIEHBI», KOTOPas GBI MCIOIb30BANACE JJI pacyeToB C aBTOPOM 3a
(baKT HCTIONB30BAHHUS IPOU3BEIEHUS B paMKax WHKJIO3MBHOI'O MexaHH3Ma (Torna
TaK U CJI€A0BAJIO ObI yKa3aTh).

Ilpennoxenns couckarens o HEOGXOIUMOCTH «laTh yKa3zaHHE Ha
BOSMOXHOCTb  [PUMEHSTH  BRIOPAHHYI0 CTOPOHAMH JI0roBOpa  CBOOOMHYIO
manensuroy» (C. 139) nornyno, HO, TyMaeTcs, 34eCh JOCTATOYHO JIHILE [IPaBUIILHO
TOJIKOBaTh 3 eKT neiicTByromeii cr. 427 T'K PD.

BHocs npennoxenus o BOSHATPXIEHUH (BBINIAT Ha «pa3BiedeHus», C.
159), mo cyru, npennaraercs eme omum BUJ[ HaJIOTr0OONOXKeHHs (KCTaTH, OH
IUTAHUPYET pajyd 3TOTO MOBBICUTH M IIOJOXOIHBI Hayor!!, C. 162). Texaudecku
9TO, PasyMeeTCsl, BO3MOXHO, HO HACKOJIBKO pa3yMHO?! «BrIGBIBarOIIME 1OXOIBI»
paccaurate MoxHO (C. 161-162), HO mumb NpU CTAOMIBHOM W pa3BUTOM
O9KOHOMMYECKOM cpefe.

P.A. Bynauk HeommokpartHo TIPUCTYNaeT K aHalu3y BOIpPOCAa O pasMepe
IIaTeXeH aBTopaM (UCIOIHUTENSIM), HO IPH OOHMIIMK PA3THYHBIX COOOPaKEHHMIA,
OHH CBOIITCS K pa3iMYHOTO pOAa KOCBEHHBIM HCTOYHHMKAM (C.164-165).
Ilockonbky UM  koHCTpYKIWS IIpeAIonaraeT abCoMOTHYIO —HAEHTH(UKAIMIO
IPOM3BENIEHUH, HE SICHO, TI0YEMy He O6pAaTHThCS K HaJIe)KHOMY CIOCO0y IuIaTexa
33 K&KIBIH Clly4al «oOpalieHus» K IpOu3BeNeHHIO B pe3ynbTaTe ero pukcanun?

Kputruno crenyer ouenuts Te TIOJIOKEHUS, B KOTOPBIX YTBEPKAAECTCS O
TOM, HTO: BIBOE ymajeT obWias IaTa Mojib3oBaTenel, yTo Bee OyZyT miaTuTh
HEOOJIBIIYIO IIEHY, a4 I[ONBb30BATENM He OyZyT HCIBITBIBATH Heymo6eTs. .. Kak
BHIHO IO TEKCTY, 310 BhIkIamkd W. Fisher'a ma ochose JAPYrol 3KOHOMHUYECKOH
CPEAEL, COMCKATeIIb K HEMY JIUIIb IIPHCOETUHIETCS.

Obpawenne aBropa k «Mopanu CTPEMJIEHUH» KaK (akTOpy, BIUSIOMEMY 1
AXKE TIPENOTPENENAIONIEMyY HPABOIOPSIOK BIIOJHE OCHOBATENBHO (C. 212-216).

Ho «mopsinok Bemieiiy xax CCTECTBEHHBIN XOJ XH3HH BKJIIOYAET B ceOs He TONBKO
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STUYECKHE TMPECTaBICHUS, HO U MHbIe Hadana - [IparMaTu3Ma, YTHUIHTApHOCTH,
paIMOHANBHOCTH, KoM(opTHOCTH U TIp. IIpencrasnsercs, oHM y IONB30BaTENEH
cetn VIHTepHET MpOSBISIOTCS INpeobnafaromyM obpaszoMm. Hakoner, 3aTparuBas
YHHUBEpCAJIbHBIE MOAXOMIBI K MPAaBOBOW OLEHKE IOBEACHHUS, aBTOp II0YEMY-TO He
BHICKAQ3aJICI O BO3MOXXHOCTH M TIOpSAKE MPUMEHEHHS K paccMaTpyiBacMbIM
OTHOIIIEHUSM MHOTOUYMCIEHHBIX OIEHOYHBIX KaTeropuil I'PaXKJIaHCKOIro IIpaBa
(106GPOCOBECTHOCTH, Pa3yMHOCTbh, CIIPABEUIMBOCTh, CYIIECTBEHHOCTh M Jp.). YK
OHH-TO TE€HETHYEeCKH elne OmmKe K MEXaHU3My COBPEMEHHOIO IIPaBOBOIO
peryJIupOBaHUS.

Ha C. 251 cka3aHo, YTO «OTCYyTCTBHE OIHOI'O aBTOpa HJIM HECKOJBKHX
COaBTOPOB O03HAYaeT, YTO OTH MPOHM3BEICHUs BBITANAIOT U3 YHCIa OOBEKTOB
ABTOPCKHX IIPaB, ... OHH OTHOCSATCS K MPOM3BEEHISIM HApOJHOI0 TBOpUYECTBa». B
KakoM CMBICIE «OTCYTCTBYHOT»? Heyxenu, ecam HET OIHOIO M3 IBYyX, TO
BO3HHKaeT TOT e 3dekr? Tem Oosee, 4TO 3aKOH OIpPEAENAET IPOU3BEICHHS
HApOJHOrO0 TBOpYecTBa HHa4Ye (Takue OOBEKThl HE MMEIOT «KOHKPETHBIX
aBTOpOBY»). KcraTH, He SICHO, IOYeMy «XYIO0KECTBEHHBIE aKLIUW» (€CIIU JaXe OHU
«TPYIIIIOBbIE)») HEPEMEHHO HE UMEIOT KOHKPETHBIX aBTOPOB?

Bricka3piBaHHEe O TOM, YTO «OOBEKTHl aBTOPCKHX M CMEXHBIX IIpaB
IPU3HAIOTCS HENeNMMBIMA Ha (GopMmy u cozpepkanue cymHocTsiMim» (C. 263)
cleyeT BOCIPHMHUMATEL KaK JIMIIb THIOTe3y (IIPEANONIOKEHUE, YCIOBUE) s
BBIPa0OTKM BEPOSITHOrO MeXaHW3Ma I[pPaBOBOIO PEryJIMpOBaHMs, H, BHIUMO,
TOIBKO JUIS  «pa3BlIeKaTeNbHBIX» mnpousBeAeHui. Ilpemnaraemeiii  STajoH
IPOM3BENECHUS] MOXET, KOHEYHO Xe, (GUKCUpOBaThb «(HopMy», HO HMX pa3Iryue
coxpaHseTcss (MACHTU(DHUKATOpP 3TajoHA B JAaHHOM Cllydae JHIIb CPEICTBO
0003HAYCHHUS).

Jla, paBOOTHOIIEHUS — OCHOBHAas (popMa CyIIECTBOBAHMS IpaBa M HX
aHamm3 HeoOxommm (C.283-285). Ho, Bo-mepBbIX, COMCKATENb B34 32 OCHOBY
HECKOJIbKO He TPUBBIYHOE Uil [UBIIMCTUKH WX OIMCaHUE (HaIpuUMep, €CiH
CIIeJIOBaTh TEKCTY, TO «aBTOpP YCTaHaBIMBAaeT IIpaBWia HCIIOJB30BaHUSA €ro

IIPOU3BCACHUS, a ImpaBa ITOABIIAIOTCA paHee BO3HHUKHOBCHHA
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IIPaBOOTHOIIICHUA. . . ). Bo-BTOpBIX, npu  oOCYXJeHUHU 0coOeHHOCTE!
UHKIIIO3UBHOTO MEXAHU3MAa, OTJIMYAIOIIErocs MMEHHO JUana30HOM BO3MOXHOCTEU
NEUCTBYIOIIMX JIML, MPUHIUIUATGHO Ba)XXHBIM OBUIO OBl OCTAHOBUTHCS Ha
PacKpeITUM HMMEHHO COJEpXaHUS CyOBEeKTHMBHBIX IpaB Kak IEHTPAJIBHOTO
aneMeHTa. UYTO MX OTJIMYaeT MO CPaBHEHHIO C CYOBEKTUBHBIMH IIpaBaMu B
DKCKJIIO3UBHOM MexaHu3Me: o0beM? macmTab? Xapaktep AeWCTBUSI? MOPSIOK
peanuzanuu?

Mznarasi BeposiTHble cmocoObl ucmonb3oBanms (C.301-302), cowmckaTenb
[I04eMy-TO oOpallaercs He K IMpaBOBOM OIlEHKe, a K MHEHHIO «CIELHAIUCTOB
PEKIIAMHOTO  pBIHKa», NpHUeMaM MpoAaX, M JNaxke MeHseT TepMmuHojoruto. Ho
3J1eCh-TO KaK pa3 UMEIOTCS I0pUANUYeCKUe HEICHOCTH, HAllpuMep, B KaKoi CTeneHH
JIOTIOJIHUATENbHbIE TpaBa M OOS3aHHOCTH IOCPEAHWKOB HW3MEHSIOT (MOTYT
U3MEHUTH) KBaJM(UKAIMIO JOroBOpa, B KaKOW CTENEHH BOOOINE JOIMYyCTHMO
BJIMATh Ha INPENIIOYTEeHMs] MOJb30BaTensl (B KOHTEKCTe 3aKOHA O 3alluTe TIpaB
NOTpeOUTeNs,, 3aKOHOAATeNbCTBA O pekiame). Tem Gojee, €Cid areHT
KoMMepueckuii npexncrasutens no cr. 184 'K PO (t.e. mpencrasisier o6e
cTopoHbl  caenku)? Kak  ompenensTts pasMep — BO3HArpaxiaeHUs  IIpH
HEOINPENECICHHOM KOJIMYECTBE TMpHoOperarened W KaK JOJKHBI CTPOHUTHCS
OTHOLIEHUS IIPYU MHOXKE€CTBEHHOCTH JIMIIEH3UATOB? U T.1I.

A psin BbICKa3bIBaHU U apTyMEHTOB TPeOyeT aBTOPCKUX IMOSCHEHUA.

Bo-nepBbIX, couckarenb YBEpPEHHO YTBEPXKIAeT, YTO MAaKCHMaJbHO
pacnpocTpaHeHne NpousBeaeHus sBisieTcs uenbto aBTopa (C.42-43). Pazymeercs,
3TO HHUKOIZa He OBIIO caMoLenblo (Kak XOpOIIO W3BECTHO W3 HCTOPHUH
nurepaTypbl). Jla U cerogHs OOJBIIMHCTBO 3aCTy)KUBAIOMIMX BHUMAHHUS aBTOPOB
HE COIIalllaeTCsl «BBIKIIAabIBaThy CBOU TeKCThl B MHTepHeT. HakoHern, HeT camoii
HYXIbI, 4TOOBI «BCE YHMTAd Bce» (la U HE MOTYT «BCE BCe YHTaTh»). Kak
u3BeCcTHO, VIHTEepHET NOBOJBHO CHUIBHO CErMEHTHPOBaH (HA YPOBHH, CTpATHI,
KJIACCHI I10JIb30BaTeNiel, 00BeKTHl U Tp.). B 3TOM CBsI3U, HE BUIUT JIM COMCKATEIh

HEOOXOAUMOCTH CaMbIM PELIMTENbHBIM 00pazoM auddepeHIpoBaTh MPABOBOM
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PEeXUM paclnpOCTpaHEHUs NPOU3BEACHUM, B TOM 4YHCIE IPH BBEJCHUU
UHKJIIO3UBHOTO MEXaHH3Ma?

Bo-BTOpEIX, aBTOp paccMarpuBaeT MIHTEpHET KaK 4yTh JIM He €IUHCTBEHHBIH
UCTOYHUK mpousBeneHuil. He sAcHO, B KakoW CTeNMeHH OH YYHUTHIBAET
(opmMupoBaHne WHBIX (albTEPHATHBHBIX, B TOM YHCIE KOPHOPATHBHBIX) CHCTEM
KOMMYHHUKAIIMH, BO MHOT'OM JJONOJIHSIOIINAM WU 1aXe 3aMeHsoux Murepuer?

B-TpeTbux, aBTOp pHCyeT KapTHHY, COTJIACHO KOTOPOMW IOJIB30BaTelb,
SKOOBI, OKa3bIBAe€TCS B HEJIOYMEHHWH OTHOCHUTEIFHO TOTO, Kakas dYacTb B
HCTIOIb3yeMOM OOBEKTE SBNAETCS «OOIIEeNO0CTyHOMY, a Kakas — HetT (C. 72). Ho B
4eM 31ech npobOiema? Benp mepenq IoOnb30BaTeNeM JIEKHT KOHKPETHOE
IPOU3BEJICHUE, JOCTYII K KOTOPOMY OH IOJIYYHJI JTHOO JIETMTUMHO, 100 HeT. Unn
aBTOp MMeJI B BULY YTO-TO WHOe? Hano mosCHUTE.

B-4eTBepTHIX, €CIIU ONUPAThCS Ha METO/ OLEHKH CTOMMOCTH IPOM3BEICHHS
0 TaKk HaspiBaeMou momyiaspHocTH (C. 146-147), To BeTymaer B CHIly IPaBHIIO
«IEPEeBePHYTON IMHUPAMUIB» K B pe3ylnbTaTe CHIIKAETCA YPOBEHb CaAMUX
NPOM3BEACHHUH, T.€. TO, YTO aBTOP HUMEHYET «IIPOrPeccoM», HEHUCTBYET ¢
yObIBarowel cunoi. He KakeTcs I yMECTHBIM OTKa3aThCs OT TAKOTO IIpHeMa
BBISICHeHUS LIEHHOCTH IIPOU3BENCHUS U, TEM CaMbIM, BEJIMYMHEI IIATHI?

OTmedeHHbIE MOTPEIIHOCTH He MPeNONpeelsioT oOLel MONOKATENbHOM
OLeHKU paboTel. TeKkcT IuccepTanyu H3IM0XKeH HpoecCHOHANBHBIM S3bIKOM,
II0JIOXKEHHUS apTyMEHTUPOBAHEL.

OOwui BBIBOA: AHMCCEpTal[MOHHOE HccienoBanue P.A. Bynnuka sBisercs
CaMOCTOSITENIBHON TBOPYECKOM Hay4YHO-KBAaNIU(DUINPOBaHHOM paboToM, B KOTOPOI
NPEACTaBIeHbl  pa3pabOTaHHBIE  aBTOPOM  TEOPETHYECKHE  IIOJIOXKEHHS,
COBOKYIIHOCTb KOTOPBIX MOJKHO KBaJH(DUIUPOBATH KaK HAaydyHOE HOCTHUIKECHUE.
Pabora o6nafaeT BHYTpeHHHM €IMHCTBOM, IO YMHEHA JIOTHKE eIHHOTO 3aMbICIA,
IIOTy4YeHHBIe pEe3yJbTaThl O0JaJalOT HOBU3HOM, B JOCTATOYHOM CTElEeHU
apryMEHTHPOBAHbI U CBUIETEILCTBYIOT O BHECEHUHN JTUYHOIO BKJIAAA COUCKATEINS B
HayKy aBTOPCKOro mpasa. ABTOpedepaT oOTpakaeT OCHOBHOE COIepIKaHHhe

AUCCEPTAITMOHHBIX TTOJIOKECHHH. I[HCCQpTaI_II/ISI COOTBETCTBYIOT Tpe6OBaHI/I$IM,
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OpeqbsIBISIEMBIM B JOKTOPCKMM JHCCepTalusM, u3NokeHHbIM B Pazgene II
[TonoxxeHuss O TOpSOKE TPUCYXKACHUS YUYEHBIX CTENEeHEW, YTBEpPKICHHBIM
[ToctanoBnennem IIpaButensctBa PO ot 24 centsiops 2013 r. Ne 842 (pen. ot
28.08.2017) «O mopsinke TpUCYXAEHUS YUEHBIX CTEMEeHEN», COUCKATENb XK€ —
bynuuk Pycnan AsnekcaHIpoBUY - 3aCIy’KMBAET MPUCYKACHUS YUYEHOM CTENEHU
JIOKTOpa ropuandeckux Hayk (mo crneruanbHocTH 12.00.03 — rpaxxgaHckoe npaso;
IpeANpUHUMATENICKOE TMPaBO; CEMEWHOe TIpaBO; MEXAYHAPOIHOE YacTHOE

paBo).
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