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«Poccuiickas rocyrapcrseHHas aKagxeMHust
HHTe/LIEKTYadbHOoH cobcTBennocT» (PITAMC)

OT3bIB

opHIHANBLHOr0  ONNOHEHTA  HAa  AHccepTanmuio  MarTBeeBa  AHTOHA
IennagbeBnua Ha Temy: «CHcTeMa AaBTOPCKHX npaB B PoccHH: HOpMaTHBHbBIE
H TeopeTHYeCKHe MOAEJH», NPeACTABICHHYI HA COHCKAHHe Y4YeHOIl cTeneHH
AOKTOpPa KPHIHYECKHX HAayK mo cunenmuajnHoct 12.00.03. - rpaskapanckoe
IpaBo; NpeANpPHHHMATENbCKOE TNpPaBo; ceMeliHoe NpaBo; Me:KXYHapoaHoOe
4acTHOe MPaBo.

3a BCTYIJIEHMEM B CHJIy HacTH 4eTBepTod ['paxxzaHckoro Kojekca
Poccuiickoit Menepanmm (nanee — ['K) B JOKTpHHE OTeUeCTBEHHON HMUBHIMCTHKH
HACTYIMHJIO HEeKOoTopoe 3arTuiibe. OJHAKO He B TOCIETHIOI0 OuYepelb B CBA3U ¢
OTMEHOH TIeCTH paHee NeHCTBOBAaBIIMX (elepalbHBIX 3aKOHOB, BKJIIOYAS 33KOH
«O6 aBTOpCKOM IIPaBe W CMEKHBIX MIpaBax», Hauanoch JaBHHooOpa3Hoe BHECEHHE
B ykazanuyio 4dacth ['K (kak u B japyrue ero 4actu) OECKOHEUHBIX INOIPABOK,
TIOCTENEHHO IIpeBpallaloiiuX KojeKe (oA Mapkod ero «MOJepHM3alluu») B
«JOCKyTHOe ofesno». OTHOBpEeMEHHO HaydHOE [paBOBOE IIPOCTPAHCTBO
3all0NIOHMM OecducienHble KoHpepeHUUud, GOpyMbl U Kpyrisle croiel aubo ¢
oxoOpeHUeM NPHUHATHS YKa3aHHOIO HOPMAaTHBHOIO akTa, JUb0 ¢ ero TO4eYHOH
«AHHOBAIlHOHHOH MonepHuzamueii». Mexay Tem mo npomectsuu 10 mer c
MOMEHTA TNPUHATHA yacTd udeTBepTodf 'K BOonHe ymecTeH Hay4YHBIA aHaIH3
KOIH(DHUIHPOBAHHEIX B €€ paMKaxX pasiMHYHBIX, B TOM UYHCJIE aBTOPCKHX mpaB. B
3TOM acnekte TemMa aucceprauvu A.l. MarBeeBa npencTaBaseTcs BIOJHE
aKTyalbHOH.

B pabote mMetorca TpaguuuonHoe Beemenue (c. 5-30), derwipe riaBs! (c.
31-408), 3axmouenue (c. 409-416), budbmorpaduuecknit cmucok (c. 417-455) u
[Tpunoxenune (c. 456-460). Ileprad rnara (c. 31-104) nociiieHa TeopeTHICCKOMY
0GOCHOBaHHIO aBTOPCKOrO TPaBa, B TpeX MOCIENYIOLINX TiaBaX PacKpEIBArOTCS
TEOPeTHKO-METOOJIOTMYeCKe OCHOBEI (POPMUPOBAHUS CHCTEMBI aBTOPCKUX MpaB
(rm. 2, c. 105-196), aHanu3upyroTCS TEOPETHUECKWE W HOPMATHBHEIE OCHOBBI
MIOJICUCTEMBl HMMYIIECTBEHHBIX aBTOpCKUX mpaB (. 3, c¢. 197-308), a Taxxe
MEXIYHAPOOHEIE CTAHAAPTHI OXPAaHEl JIMYHBIX HEHMYILIECTBEHHBIX (MOPAITHHEIX)
npae asTopa (ra. 4, c. 309-408). Uccnenoranue 3asepiuaercs [punoxeHuem (c.
456-460) B BHme mpoekTa (enepanbHOoro 3akoHa «O BHeCEeHHMHM W3MEHEHHH B
yacTe dYeTBepTyio [paxkaaHckoro kopexca Poccuiickoit Denmepauun» (manee
[IpoekT 3aKoHa).



Ilpy  TIOATOTOBKE JAMCCEPTAllMHM  HCIIONB30BAJiCS  OOINMPHEIM  KpyT
HCTOIHHKOB (c. 417-455), B KOTOPBIM BXOAAT: aKThHl MeXIYHAPOJHOTO mpasa (c.
417-418); HOpMaTHBHO-paBOBBIe akThl Poccum (c. 418-422); HOpMaTHBHO-
IPaBOBBIE aKTHI 3apyOeXHBIX CTPaH HA PYCCKOM H YaCTHYHO Ha aHTIHHCKOM
s3pIkax (c. 422-426); cyneOupie akThl (c. 427-429), Haydas auTeparypa Ha
pycckom (c. 429-451) u anrnutickom (c. 451-455) s3p1Kax.

ITpoBelleHHBIH NHYHO NHCCEPTAHTOM TBOPYECKHMH aHAIM3 AaHHOIO Kpyra
HCTOYHUKOB TIO3BOJIMJI €My IIONYYUTE pe3yNbTaTel, 00Iamarlnre HeoOXoOuMOoi
HAay4HOH HOBH3HOH, JOCTOBEPHOCTBK), TEOPETUUECKOH K NPaKTHUYECKOH
3HAYUMOCTBEI0. OOBEKTHRHO OLICHHBAS CTEIIEHb HAYYHOM pa3paboTaHHOCTH TEMBI
CBOETO HCCIEAORAaHHS, [OHCCEPTaHT CHpPaBSIJIMBO OTMEYaeT OTCYTCTBUEC B
COBPEMEHHOI IHBHIIHCTAKE «KOMILUIEKCHOro (PYHHaMEHTAJIBHOrO HCCIeTOBAHUS
poccHIcKOH cHCTeMBbl aBTOPCKHX MpPaB C TOYKH 3PEHHS €€ HOPMATHUBHBIX U
TeopeTHUecKuX Momaeneii» (c. 10).

HomusHa nuccepralliy COCTOMT B TOM, YTO OHA ACHCTBUTENBHO SABISETCH
IepBEIM MOHOTpadHUIecKUM HCCHENOBAaHUEM CHCTEMBI POCCHUCKHX aBTOPCKMX
opaB, OTpaKaloIlMM Ha KOHUENTYyalbHOM YPOBHE OCHOBHBIE AacleKThl ee
bopMHupoBaHHA, TOCTpoeHUs M QyHKumoHupoBauHA (¢. 14). OmHOBpeMeHHO
ofmas ¢opMyla HOBH3HBI OHCCEPTAlMM KOHKPETHIHPYETCS B TEOPETUYECKUX
BHIBOIaX H npemnoxenuax de lege ferenda, BHIHECEHHBIX ITHCCEPTAaHTOM Ha
3aluTy. Ilpw 3TOM HECOMHEHHBIM JOCTOMHCTBOM  PabOTHI SIBJIAETCH
CONPOBOXKIEHNWE MAHHBIMH BBEIBOJAMH M MpelJIOXEHUSIMH KaXIoro maparpada
OUCCepTalyi. 2TO, eCTeCTBEHHO, CIIOCOOCTBYET JYyUIIeMY YSICHEHHIK IMO3HIIUH
AuccepTanTa 10 KaKIoH aHanu3upyeMoi uM npobieMe aRTOPCKOro mpaga.

[lpexxme Bcero B IUlaHe OOOCHOBAHUS CHCTEMBI POCCHHCKOTO aBTOPCKOTO
IpaBa HECOMHEHHBIA HHTepec IPEeICTABIAIOT KOHUENTYaldbHBIE OLEHKH
JVICCEPTAHTOM yUeHUl IOCHATYpalu3Ma M IIO3WTHBU3MA KaK MICHHOIO
¢byHIaMeHTa IMBUINCTHUECKUX TeOpPHH COOTBETCTBEHHO POMAHO-TEPMAHCKUX U
aHTNIO-aMEPUKAHCKYX CUCTEM aBTOPCcKMX npas (c. 14, 15, 51, 53, 66-73, 77 u np.).
PapHEIM 00pa3oM B KadecTBe TeOPETUYECKOr0 OOBSCHEHHS HOPMaTHBHBIX
MOJIeJIed aBTOPCKUX MpaB B CTPaHaX KOHTHHEHTalbHOW EBponbl, a Tarkke B
Anrnun 1 CHIA (c mpurnedyenueM BarnanoB k. Jloxka # apyrux MeicauTeneit
XVIII wu XIX cronerdil) LUEHHBIM SBASETCS BHIBOL O BIUSHWK Ha Pa3BUTHE
AaBTOPCKOTO IIpaBa TEOPHH €CTeCTBEHHOI'O IpaBa M TEOPUH BO3HArpaXICHHA (B
Poccuu) Kak YHOPOHIEHHOTO HarpapieHds IIO3MTHBRHCTCKOro 0OOOCHOBaHMS
aBTOpCKOTO mpasa (c. 15, 81-85).

Henp3g He nopuepxars 3axKIOUYEHME JUCCEPTaHTa O HEOIpPaBIaHHOCTH
0TKa3a psila aBTOPHTETHBIX HCCISAOBAHUH OT IPHU3HAHKS MOpaNbHEIX [IpaB aBTopa
(c. 16, 311, 333-334 wu gp.). 3acayXHBaeT IIOANEPKKH OOOCHOBAHHOE
JUCCEePTAaHTOM  IIpU3HAHWE B  KadecTBE  OCHOBHBIX  MOHMCTHYECKOH,
MHBEPTUPORAHHOH MOHHCTMYECKOH M AyalUCTHYECKOH Mopelel CcHCTeMBl
aBTOpcKkux npae (c. 13-14, 142-157, 170), a tacke xpamuduranus poccuitckoi

CHCTEMBI JAHHBIX IIpaB Kak ocoboil GopMel AyanucTHYecKoH Momenu (c. 16-19,
171).



XapaxkTepru3ys HMYILIECTBEHHBIE aBTOPCKHE IIpaBa KaK IIOACHCTEMEI HX
IyaTHCTUYECKOH CHCTeMBI, TUCCEPTAHT CHpaBefIMBO BKIOUAET B Hee HE TONIBKO
caM0 abCONIOTHOE MCKITIOYUTENBHOE [IPaBO, HO M TaKWe NpaBa, Kak, HAIpHMe,
IpaBo  Ha  BO3HArpaXIeHHe  aBTOpa  MY3BIKaJbHOTO  [IPOM3BENEHWS,
HCIIOJIB30BAHHOIO B ayAMOBH3YaJIbHOM IpousBeneHuH (c. 19, 20, 25, 298-301).

PesynpraThl aHanuza pa3IH4YHBIX TEOPETHHECKHX MoHAeNeH IHCCepTaHT
HCIIONB3YET MPH OIIEHKE KOHKPETHBIX aBTOPCKO-TPABOBEIX HHCTHTYTOB, TaKHUX
KaK, B YACTHOCTH, IIPaBO Ha IIEpEBOJ ¥ IIpaBO Ha IepepaboTKy NPOH3BEICHHS B
COOTBETCTBHM C bepHckoll KonBeHLMEH, BceMHpHOH KOHBCHIMEH, aBTOPCKUM
IPaBOM HEKOTOPBIX 3apyOexHBIX cTaH u Poccum (c. 20, 21, 203-205, 223 u mp.).
Henaemble TMpd OSTOM BHIBOABL H OLEGHKH MOPEACTABISAIOTCA JAOCTAaTOYHO
yOenurencHeIMH. TakoB, HampuMmep, BBIBOL O TOM, UTO «IpaBO Ha
BO3HArpaxJIeHue 3a BOCIPOM3BEIACHHME NpOrpaMM K ayJAHOBH3YalbHBIX
TIPOH3BENEHHH B JNHUYHBIX LEMIX NPEeICTaBIsieT coOOH  caMOCTOSITeNBHOe
OTHOCHTENBHOE HMMYIIECTBEHHOE IIPaBO», aKIECCOPHOE «IO OTHOMIEHHIO K
HCKIIOUMTENbHOMY mpaBy» (c. 21, 297, 298). CrnpaBenuBo Takke OTMEYAeTCs
KOJITU3US MEeXIY HOpMaMu nyHKTa 1 c1. 1274 'K, TpebGytouiero yxaszaHusg HMeHH
aBTOpa MpH J1I0O0M CBOOONHOM HCIIONB30BAHHM HPOH3BEACHHS (B TOM HHCIIE,
OYEeBHHO, ¥ TIpH nomoiw cerd MHTepHer), W mnynkra 3 cr. 10 bepHckoi
KOHBEHIIMH, COTJIaCHO KOTOPOMY IIPHM MCHOJB30BaHUM NPOU3REICHUA B KauecTBe
WUTIOCTpalnd ~ GaMIIus aBTOpa yKashlBaeTcs, TOJNBKO eciid OHa 0003HadYeHa B
HCTOUHHKE 3aMMCTBOBaHUA (C. 22, 342, 344, 345).

BrionHe IOHATHA JIOTMKA JUCCEPTAaHTa, KOTOPBIH Ha ¢, 26, 404 mrccepranym
U B IOpoeKTe 3aKkoHa (c. 458) mpeanaraeT UCKIIOYUTE U3 YacTi yeTBeproil ['K cT.
1269 o mpaBe Ha 0T3BIB (B pen. dgenepansHOro 3akoHa ot 12.03.2014 Ne 35-®3).
[Tpr sToM B TeopeTHYecKOM uYacTH JHCCEpTallHd OOOCHOBBIBaeTCS JAHHOE
OPeAJIOKEHHE M OJHOBPEMEHHO JIACTCS €TI0 XapaKTepPUCTHKAa KaK CeKyHIapHOro
npaBa (c. 24, 401-404).

W3noeHHbIE IIO3UTHBHLIC OLCHKM [JUCCEPTAlMHl IIO3BOJSIOT CAENATh
MpEeNBapUTENBHEIA BBIBOJ O COOTBETCTBUMHM uccienoranus A.I. MarpeeBa
OCHOBHBIM TPeOOBaHMAM, [IpelbsBISEMBIM NEHCTBYIOUMME KBATH(PUKAITMOHHBIMH
IpaBHIaMH K JOKTOPCKUM JHCCepTauuMsaM 1o crnenuansHoctd 12.00.03 -
TPaXOaHCKOE [paBo; IIPEANPUHUMATENBLCKOE  IIpaBO;  CeMmeilHoe  Npaso;
MeXIyHaponHOE HacTHOe IIpaBo. BMmecTe ¢ TeM OTHENbHEIE pPe3yJNbTaThl
HCCIECA0BAHKA BBI3BIBAIOT OUIPECIICHHBIE 3aMeYanmsl.

Tax, Bpsag MH HyXJaeTcsi B 0COOOM JIOKA3LIBAHWH M BEIHECEHHWH Ha 3alllUTY
coobpakeHHe O MOTHBaX HEBKIIIOYCHHS B CHCTEMY AaBTOPCKUX IIpaB IIpaBa
HPOTUBOIEHCTBOBATE JIOXKHOMY YKa3aHHIO aBTOPCTBA, NMOCKONBKY, Kak OTMeuaeT
caM JHCCePTaHT, «3TO MPaBO SARIALETCS aOCOMIOTHBIM JHYHBIM HEUMYIIEeCTBEHHBIM
mpaBoMY Jdr00oro rpaxmanuHa (c. 22, 23, 352, 353, 359).

CrnopHo yTBEpXKACHUE, OYATO HE TOABKO MpaBa Ha IIPOAYKTHl TBOPUECTBAY,
HO W CaMH 3TH IIPOAYKTHI «IPHOOPETal0T 3HA4YeHHWe OFHOTO M3 OCHOBHEBIX
00BLEKTOB 3KOHOMHUYeckoro obopora» (c. 5). BosMoxwo, Ha mnomobHoe
yTBEpIKIEHUEe HUCCePTaHTa HaBela ero yOeXIeHHOCTH B TOM, OYATO «B OCHOBY
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KOHIenuuu» dacTu dveTBeprofl 'K «ero pazpaloTHMKK INOJOXUIM HIACK0, ITO
ydacTie 00BeKTOB WHTEIUIEKTyalbHOH COOCTBEHHOCTH B TPaKIaHCKOM oOopoTe
SBJISIETCS BIIOJNHE COTIOCTAaBHMBIM I10 3HAUEHHIO U CTOMMOCTHU C YyYaCTHEM B TAKOM
o0opoTe MaTepHalbHBIX LeHHocTeH» (c. 165). KoHeduHO, HE HCKIIOYEHO, 4UTO
HEKOTOpble «pa3paboTduku» Tak M [OJaraid, 4, CyAs 10 OTAEIbHBIM
MyONWKamusIM, MCKpeHHe II0NaraloT Tak (BOIpeKH MapKCOBOMY YYEeHHIO O
TOBapHOM oOMeHe) ¥ no cux mop. OaHaKo coriacHo NyHkTy 4, KoTopeM cT. 129
yacty nepsoff ['K 6rina gononneHa moamyHkToMm 9 1. 1 c1. 17 denepansHoro
3axoHa oT 18.12.2006 Ne 231-®3 «O BBeneHuMd B HeHCTBHE YACTH YETBEPTOM
I'paxpaHckoro KojeKca Poccutickoit Denepanum» «pe3yNbTaThl
WHTENNEKTYadbHOR  JeATeNbHOCTH W IIPUPAaBHEHHBIE K HHM  CpEACTBa
uEIHBUyanu3anuy (cr. 1225) He MOTYT OTUYXIaThCH HJIHM HHBIMH cHoco0aMui
TIEPEXOAUTH OT OMHOTO JIHIA K APYTOMY», T.¢. OBITh IPEIMETaMH IPaKIaHCKOTO
obopota. B ux xavyecTBe MOTyT BEICTYNATh TOJIBKO «IIpaBa Ha TaKHE Pe3yAbTaTH U
CpelncTRa, a TakKkKe MaTepUallbHble HOCHTENIH, B KOTOPBIX  BBIPAXKEHBI
COOTBETCTBYIOLIME PE3YNBTATHI HIIH CPENCTBAY.

Comocrapnss bpaHIy3CcKyl0  AYAIUCTHYECKYID U [EpPMaHCKYI
MOHWCTHYECKYI0 MOJEeNH AaBTOPCKOro IIpaBa, MAMCCEpPTaHT IIOJaraer, dYTO
«3aKOHOMATEIbHOE O0O3HAUEHHE aBTOPCKUX MpaB TEPMHHOM «UCKNIOUHTEIBHBIE
IpaBa» HWMeeT HCTOPHYEeCKHe, a He TEOPETHUYECKHE OCHOBAHMA» M «BBIBCACHHE
TEOPUU MCKIIOUHTEIBHEIX IpaB U3 CEMaHTHKHM CJI0OBa UCKIFOYHTENIBHBIN»
ABJIAETCS TEOPETHUECKH HECOCTOITeNbHOM onepanuei» (c. 20, 194, 195).

[IpencraBinsercs, OOHAKO, YTO TPUMEHUTENBHO K POCCHICKOMY INpaBy
MOKHO OIIepUpPOBAaTh CeMaHTHYeCKOH TPaKTOBKOH KaTeropuu
KACKJTIOUMTENILHOCTHY». TepMHH «HUCKIIOYUTENBHBIN» MOKET HMETh TPOIKUN
CMBICT. Bo-NepBBIX, OH CBHIETENBCTBYET 00 ocoboM, He MOXOXKEM Ha IIpyrue
cBoficTBe 00BeKTa (SABJEHMA), BO-BTOPHIX, - O BHICOKOM YPOBHE K4UECTB JAHHOIO
CBOWCTBa (HE3aBHCHMO - TTOJIOKHUTENBHOTO HIIH OTPULATENBHOTO) U, B-TPETBUX, -
O IPHHAAJEKHOCTH NaHHOTO CROHCTBA TONBKO ONHOMY cyObexTy. Kareroputo
«HCKITIOUMTENFHOE IIPaBO» CIEAyeT IMOHUMATh HMMEHHO B TpPETBEM CMBICIE.
OfHOBpEMEHHO 9TO OIPENeNseT H COJACPKaHHE HCKIOYMTENBHOr0 IIpaBa, H
HUCKJIFOUHTENBHBIN CTATyC €ro HOCHTENA B COOTBETCTBUHU O cT. 1229 1 1270 I'K.

['oBOpPS © HENPUEMIIEMOCTH BBIBEJIEHUS TEOPHM HCKIIOYHTENBHBIX TIPaB H3
CEMaHTHKHU CIIOBA «HCKIIOUHTENBHBINY, TUCCEPTAHT TAK)Ke 3aMedaeT, 4TO «3AeCh
aKTyallbHO CpaBHeHHE JAHHOTO TEPMHHA € TEPMMHOM «HMHTEIUIEKTYallbHad
CcOOCTBEHHOCTEY, HO UTO «OyKBaNbHAas TPAKTOBKaY JAHHOTO TEPMHUHA «IIPUBOAUT K
HCKXEHHIO NPUPOABl COOTBETCTBYIOIIMX OPaB M K OIHOOUYHOMY OrpaHHYEHHMIO
Kpyra OXpaHseMBIX OOBEKTOB TOJNBKO NPONYKTAMH  HHTENIEKTYalbHOTO
TBOPYECTBAY. :

HyMaeTcd, 4YTO [HUCCEPTAaHT HAIpPAacHO OECIIOKOUTCS O BO3MOXKHOCTH
«OoIHOOYHOrO OTpaHuYeHus». Bo BceM MHUpe Bce NaBHO NMOHUMAIOT YCIOBHOCTB
IOHATUS  «COOCTBEHHOCTH)» [PHUMEHUTENRPHO K HISaNbHBIM  pe3ysbTaTaM
YMCTBEHHOTO TpyZda Y NIPHpaBHEHHBIM K HMM CpeACTBaM MHAMBHAyalu3aldu. A
BOT TO, 4TO ceiuac Heobxomumo ng 4actd 4 'K, Tak 370 CHHOHMMH3HPOBATh
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«HUCKJFOUUTENbHBIE  HHTEJJIEKTYalbHBIE  TIpaBa» H  «HHTEIEKTYANBHYIO
cOOCTBEHHOCTEY, YTOOBI YCTpaHUTE abCypIHYIO0 CHTYallHi0, KOTHa B OIHOM M TOM
K€ HOPMATHBHOM aKTe BBICHIETO IOPUIAHYECKOr0 YPOBHS COCYIIECTEBYHOT ABa
ONHOMNOPSIOKOBBIX (CaMOCTOSITENBHBIX) Pa3sHOMMEHHBIX MPaBOBBIX MHCTHTYTA,
UMEIOLIMX OJJHM M T€ XK€ 00BEKThI, T.¢. OTMEUEHHLIEC Pe3ynbTaThl H CPeACTBa.

Huade rorops, nenecoobpasno 6s110 081 THO0 BOCCTAHOBHUTE OTMEHEHHYIO C
01 smmBaps 2008 r. cr. 138 'K, mo3BOJIIBIIYIO TPAaKTOBAaTh MHTEILICKTYATBHYIO
COOCTBEHHOCTh K&K COBOKYIIHOCTH aBTOPCKMX, CMEKHBIX, MATEHTHBIX W APYTUX
HCKIIOYNTENBHBIX MIPaB, U060 NpsSMO yCTAHOBUTE B 1. 1 ¢T. 1225 yactu 4 'K, yto
«Ha pe3ynbTaTthl HMHTEIUIEKTYalbHOH HOEITENBHOCTM K NPHPaBHEHHBIE K HHUM
CpeACTBa MHAUBUAYyalH3alUH 3aKPeIlIgeTcsl HCKIIUATENbHOe (MMYIeCTBEHHOE)
HHTEJUIEKTYaJbHOe NMPaBo (HHTe/UIeKTyalbHas COOCTBEHHOCTE 1.

JUCKYCCUOHHBIM ~ NpeACTaBIIeTCS  CyXJAEHHEe O  Ilenecoo0pasHOCTH
3aKpeIICHUs B 3aKOHE MOJENH «OTHENBbHBIX HCKIIOUMTENBHEIX MPaBy, «KaKAOMY
U3 KOTOPBLIX COOTBETCTBYET OIpeNeNeHHBLIH Npu3HaHHbI B . 2 cr. 1270 T'K
cnoco0 UCIIONB30BAHNS Npou3BeaeHs». 1o MHEHHIO MccepTanTa, Takas MOOEIb
«IIO3BOJISIET IHepenaBatrb (OTUY)XKIaTb) IIpaBa Ha KOHKPETHBIE CITOCOOBI
HCIIONB30BaHus MpoH3BeneHus» (c. 24, 255).

Mexiy TeM ¥ 10 JeHCTBYIOILEMY 3aKOHONATENBCTBY HWYTO HE MellaeT
CTOpOHaM J1060r0 OOroROpa O PpACHOPSIKEHHMHM MCKIIOYUTENLHBIM aBTOPCKHM
IIpaBOM, PYKOBOACTBYACEH 3akpemneHHBIM B cT. 421 I'K mpuamunoM csoboms!
JIOTOBOpa, MO «CBOEMY YCMOTPEHHIO» ONpedeldTe ero ycioeus (1. 4) m|
npeaycMOTpeTh JHOO0 OTYYKICHME HAHHOI'O MpaBa Ha TOT HAH HHOR crmocob
HCIIONIb30BaHUS [pOM3BeleHHs, JUOC MpeAocTaBieHUe MO JHULEH3WOHHOMY
JIOTOBOPY IpaBa UCIIOAB30BaHMS €TI0 00BeKTa TEM HIK HHEIM CIIOcOOOM B TeUYeHHE
TOTO MM HHOTO cpoka. BceiencTeBhe 3TOr0 COMHHTENBHO M IIpejiaraeMmoe
3aKpernieHne 3a npapoobnanmareneM B ¢r. 1226 u 1255 Ilpoexra 3akoHa BMECTO
KUCKITFOYMTENBHOTO MpaBa» - «HCKIIOYUTENBHBIX IpaBy» (c. 456, 457), a Taxxe
COOTBETCTBYIOLICE M3MEHEHHE Ha3BaHWa ¥ Tekcta n. 1 cT. 1270 u ab3. 1 m. 2 cr.
1255 TK (c. 457, 458).

Bpsan nmu CTOMT TakXKe yCTAaHaBIHUBATL B 3AKOHE «3aKpHITBIH IepevyeHb
ClocoOOB  HCIONB3OBAHHS  IIPOM3BENEHHS,  COCTABIAIONIHX  COIepKaHHe
HUCKIIOUMUTENBHBIX aBTOpPCKUX mpaB» (c. 24, 25, 238, 255). Huccepranr
Oe30CHOBATEeNBHO [ojaraeT, OYNTO «YyCTAaHOBIEHHBIH B dacTH deTBepTodt ['K
OTKpBITHIA HepedeHb HeceT B cebe yrpo3y abcypaHore npHUBIEYEHHS K
OTBETCTBEHHOCTH TPETBMX ML, HampUMep, 3a HenyOIH4YHOe HCIOIHEHUE
npousBegenus» (c. 238). OngHako eciH, K OpUMepy, COrJacHO moam. 6 m. 2 CT.
1270 TK aBTOopy WM HHOMY MpPaBooOIanaTeNio MPHHALIEKUT UCKITHUHTEIBHOS
OpaBO Ha «OyOMMYHOE MCHOJMHEHWE IPOU3BENEHUA», TO HET OCHOBaHUH
KBATH(QHIIHPOBATE «IIyOIMYHOE HCIOIHEHNE» IPOH3BENEHHS TPeThHM JHIOM B
KaueCcTBe HapylleHHs HCKIIOUUTEAbHOTO IpaBa.

CropHO (C TOYKH 3peHusS BO3MOKHOCTH MIPaKTHYECKON pealHu3aluy) TaKxe
TIONIOXKEHHE, COIMIacCHO KOTOPOMY «COAEpKaHME IIpaBa Ha HENPHKOCHOBEHHOCTH
TIPOH3BEIEHUSl [OJDKHO pacnpoCTpaHATECA M Ha OelcTBust 1o mepepaboTke
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NOCNeNHero, HO 3TO NOPaBO JMAOMKHO OBITH OrpaHWyYeHO B OTHOLIGHUSX 10
nepepabotke TakuM 00pa3oM, dYTO B J4HHOM CJIydae aBTOp  BIIpaBe
IIPOTHBOAEHCTBOBATE TOJBKO CYLIECTBEHHOMY HCKa)KEHHIO IPOM3BEICHHA» (C.
24, 395). CopammuBaercsl, KakOBbl KPUTEPHM «CYIIECTBEHHOCTH WCKa)KCHH
TIPOU3BEJEHUS NPH ero nepepadoTke U KTO U KaK B UX OTCYTCTBHE B 3aKOHE OyIeT
pelmiath BONPOC © HapylIeHWM I[IpaBa aBTOpa Ha HENPHKOCHOBEHHOCTH €ro
TIPOU3BEICHHA.

Bri3spiBaeT cOMHEHHE Takke NpefIokKeHHEe TaK «3aKpenuTh OOBeKTHBHYIO
MOJeTTb  IpaB Ha  HENPHUKOCHOBEHHOCTh  IIPOM3BENEHUI», UYTOOBI B
COOTBETCTBYIOIIMX  IIONOKEHMSX  «HMCHONB30BATE HE  AHIJIO-aMEPUKAHCKYIO
dopmynupoBKy bepHCKO# KOHBEHIIMM O HaHeCEHWH ylepda YecTH W penyTannu
aBTOP4, & KOHTMHEHTAJNBHOE BBIPAKEHHE O JIMUHBIX M TBOPYECKHUX HMHTEpecax
aBTopa» (c. 25, 368, 369, 370). Omuako, B cuny 1. 1 ct. 7 T'K, HOopMEl BepHCckoii
KOHBEHUMH SBJSIOTCS «COCTABHOH 4YACTBIO IpaBOBOH cucTeMbl Poccuickoi
Oepepanuuy». Ilostomy ecnu B 'K Oymyr ycTaHOBIeHB! MHBIE IIpaBWia, YeM Te,
KOTOpBIC 3aKpellieHbl B bepHcKo# KoHBeHUMH, cornacHo m. 2 cT. 7 'K momxHs
NPHEMEHATHCS NpaBUia NaHHOM KOHBEHLMH. BCleACTBHE STOTO COMHUTEIRHA B
nesioM pepaxuust nyHkTos 1 1 2 cr. 1266 T'K (c. 457).

IlpencraBasercs HEJOCTAaTOYHO 000CHOBaHHBIM IpeanoXKeHne
«YCTAHOBHUTh, YTO IIpaBO AaBTOPCTBa, IIpaBO aBTOpa Ha ¥MA M IpaBO Ha
HEeIIPUKOCHOBEHHOCTh NPOU3BEIEHUs oXpaHArTca GeccpouHo» (c. 25, 354-359),
3aKpenuB 3TO B HOBOM penakimy ads. 3 1. 2 cr. 1228 u nobaBuB, 4TO «IIocie
CMepTH aBTOpa 3allMIIaTh IPAaBO aBTOPCTBA M [IPAaBO aBTOpa Ha UMy, 110 0bIeMy
IpaBUIy, MOXeT moboe 3amHTepecoBaHHOe uno» (c. 456). Bo-mepsux, mocie
CMEPTH aBTopa (T.e. B OTCYTCTBHE (PH3NUYECKOrO HOCHTENs NpaBa) OXPaHSTHCH
MOXKET He I@paBo 4aBTOPCTBa M Jw0boe apyroe NHYHOE HEHMYUIECTBEHHOE
aBTOpCKOE TIpaBO, & AaBTOPCTBO, HMA aBTOpa H HEMPUKOCHOBEHHOCTH
MpOH3BeleHHS. Bo-BTOpBEIX, OXpaHa HMMEHHO OaHHBEIX HeMaTepHalbHBIX Onar
(OOHO W3 HHUX B TAKOM KauecTBE — «aBTOPCTBOY» IPSIMO YIOMSIHYTO B 1. 1 cT. 150
I'K) roBopurcs B cT. 9 QenepansHoro 3axkoHa oT 18.12.2006 Ne 231-03,
OTCHUTAMONIER B acleKkTe OXpaHbl 3TUX Ojar, B yacTtHocTH, K cT. 1267 TK. A, B-
TpeTeHX, B 1. 1 cT. 1267 'K yXe npegycMOTpeHO, UYTO «aBTOPCTBO, UM aBTOpa U
HENPUKOCHOBEHHOCTh IIPOM3BeNeHUs OXpaHdaioTcsa Oeccpounon». O beccpounoctu
OXpaHH! aBTOPCTBa U UMEHH aBTOpa TOBOPUTCA Takxke B ab3. 3 1. 2 cr. 1228 T'K,

Onso 3ameuyanue obmiero xapakTepa KacaeTcs (QOpPMYIHPOBKHM Ha3BRaHUA
auccepranpy. JlyMaercs, 94TO B COOTBETCTBHHM € MOCJEHOBATENLHOCTHIO aHaIu3a
npobiieM HcclenoBaHus B riiapax 1-2 u 3-4 normunee OBUIO OBI HA3BATh €€ Kak
«CucremMa aBTOPCKUX IIPaB: TEOPETHUYECKUE U HOPMATUBRHLIE IPOOIIEMBD».

BrickazanHble 3aMeuyaHus B HeManol Mepe OOYCIOBIEHBI CIOKHOCTBIO
HaJIO’)KEHHUST BBHIBOAOB, CIHETAHHBIX JWCCEPTAHTOM Ha Oaze aHalk3a MCTOPHYECKH
OOYCIOBICHHBIX Pa3HOCHUCTEMHBIX TEOPETHYECKHX MOoJened, Ha pPOCCHHICKYIO
HOpPMaTUBHYKO  Mojenb. JlaHHBIE 3aMeYaHHs B  OCHOBHOM  SBISIOTCH
OUCKYCCHOHHBIMH W HE MEHSIOT CHACJNaHHON paHee IIOJOXUTEIBHOH OICHKH
ouccepTalMy. Pe3synbpTaTsl MCCIeOBaHMSI HMET TEOPEeTHYEeCKOe 3HadyeHHe.
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CropaBeyiiBbl W 0003HAYEHHbIE JIUCCEPTAHTOM BO3MOXKHOCTH IPAKTUYECKOTrO
HCIIOJB30BaHUS OSTHUX pPe3yJIbTaTOB, KpOMe, OYEeBHUIHO, IPHMEHEHHS WX B
nestenbHocTd Bepxosnoro Cyna P® u Cyna no MHTENNIEKTYalbHBIM [IpaBaM IIpH
IIOATOTOBKE MMM «PYKOBOIAILIMX YKa3aHWI» MO BONpPOCaM aBTOPCKOrO IIPaBa,
nockoiibky Konctutyuuss P@ M cooTBeTCTBYOIINME KOHCTUTYLHOHHEIE 3aKOHEI
HAJeIII0T yKa3aHHble cyJeOHble OpraHbl IOJHOMOUYMAMH IIHIIE 0 «Ia4ye
pa3bsCHEHMH 110 BolpocaM CyAeOHOH IpakTHKM». Kpome Toro, Bpsa Ju
BO3MOJKHO HCIIOJIb30BaHUE Pe3yJbTaTOB MCCJIENOBAaHMS B pPaMKaxX IpeloJaBaHUs
Kypca «MexayHapoAHOe HHTEIIeKTyalbHOe IIPaBo», IMMOCKOJIBKY, CTPOro roBOps,
Ha CEeroJHs momoOHas ydeOHas DUCHUIUIMHA MOKa 4TO He co3pena. Pe3ynbrarsl
HCCJIeIOBaHM IPOLLIA HEOOXOMUMYIO alpodaluo.

B nenom mmccepranus A.I'. MarseeBa Ha Temy «CucTemMa aBTOPCKUX IIPaB
B Poccuu: HopMaTUBHBIE U TEOPETHUECKHE MOMIENIN» ABISIETCS CaMOCTOATEIbHBIM
3aBepIIeHHBIM  HAyYHO-KBATU(MUKAITMOHHBIM ~ MCCJIEJOBaHUEM, COAEpKaIIUM
pellieHUe 3aJadH, MMEIoNlell CyllecTBeHHOe 3HauyeHHe IJI HayKH POCCHUHCKOIO
aBTOPCKOTO mpaBa. [luccepTamsi COOTBETCTBYeT TpeOOBaHMAM, NPEABABISEMBIM
K momobHeiM paboram [lonoxenwem © TPHCYXKIEHWH YYEHBIX CTENEHEH,
yTBEp)KIeHHBIM TocTaHoBNeHHeM [IpaButensctBa Poccuiickoit @enepauuu oT
24.09.2013 r. Ne 842 (B pen. [loctanornenus [IpaButensctsa P® ot 21.04.2016 ¢
Ne 335), a ee aBrop — MarBeeB AHTOH | eHHAIBEBUY — 3aCITyKUBAET IPUCYKIECHHUS
y4eHOHW CTeNeHM OOKTOpa IOpUAMYECKHMX Hayk mno crnenuansHoctd 12.00.03 —
rpaXJaHCKOe IpaBO; INpeANpHHUMATENbCKOE IIpaBO; CeMeilHoe  MpaBo;
MEKIYyHApOIHOE YacTHOE IIPaBo.

OCHOBHBIE TIOJIOKEHHSI JIUCCEPTALlMM OTPAKEHBI B  OMYOIHMKOBaHHBIX
pabotax aBTopa. ABTopedepaT AuccepTaliid COOTBETCTBYET €€ COAEPKAHHUIO.

OduumanbHbIA ONMOHEHT: {

TOKTOP IOPHIMYECKHX HAYK, IPOhecs f
kKadeapel rpakIaHCKOIO IIpaBa /
OI'bOY BO «MockoBckuii rocyngs
yHuBepcuTeT uMeHu M.B.JIoMoHOGR:

@4

3aciyxenssiit npodeccop MI'Y,
nmeHn M.B.JIomoHOCOBa

« j@» nexabps 2016 r.

CnemunanerOCcTh 12.00.03 — rpakmaHckoe IpaBo; NpeAlpUHHUMATEILCKOE TPaBo,
ceMeifHOe MpaBo; MEXKIYHAPOIHOE YaCTHOE MPaBo.

ITouroBEIit ampec: MOCKOBCKHI TroCynapCTBeHHBIH  YHUBEPCUTET HWMEHH
M.B.JIomonocoBa, 119991, I'CII-1, ropon Mocksa, JleHmHckue ropel, a. 1,
crpoerne 13 (4-i  yuebHbli kopmyc). Tem: 8(495) 939-29-03; e-mail:
ivan.a.zenin@gmail.com




