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CeMeHHoe IIpaBoO; MEXKXIAYHAPOOAHOEC YaCTHOC npaBo)

JluccepranronHoe uccienoBanre AHToHa ['eHHanbeBUYa MarBeeBa BBITIOJIHEHO
Ha aKTyaJbHYI0 TeMy, KOTOpas IpeACTaBlIseT CyIIECTBEHHBIH HHTEpeC B CBeTe
Pa3sBUTHS POCCUHCKOIO U 3apyOeXHOro0 aBTOPCKOro IMpaBa. ABTOp IUCCEPTALUU
NPaBUIBHO OTMEYaeT, YTO CHUCTEMHOE HCCIEOBAHHE aBTOPCKUX IpaB IO3BOJISET
copMyIUpOBaTh CTpPAaTETHI0 M TAKTHKY Ppa3BUTUS COATAHCHPOBAHHOIO aBTOPCKOTO
npaBa B COBPEMEHHBIX YCIOBUSIX M CIHOCOOCTBYeT co3gaHHIO 3(deKTHBHOro

3aKOHOJATe/IbCTBA B JaHHOU cdepe (c. 7 muc.). AKTyaIbHOCTb TEMBI MTPEACTaBIEHHON



OUCCEPTaluy ONpEeJeNsercs TaKKe  TeM, 4YTO B HacTosllee BpeMms OOIHMpHas
npobeMaTrKa, CBA3aHHAasl C CHCTEMOW aBTOPCKUX IpaB B KOHTEKCTE €€ HOPMATHBHBIX
U TEOPETHYECKUX MoJeseld TpeOyeT IeIOCTHOTO aHajiu3a M BBIBOAOB, HEOOXOIHUMBIX
JUISL pEeIIeHUs CTPaTErMYecKUX 3ajad [IpaBOBOrO PEryJIHMpPOBaHUS aBTOPCKO-IPABOBBIX
OTHOILICHUH.

B 2014 romy mpoBeneHa cyulecTBeHHas pedopmMa HOPM YETBEPTOW YacTH
I'paxnanckoro komexkca P®. B wactHoctn, B 'K P® Gpuin BHeceHbl HU3MEHEHUS,
Kacaroluecss HEKOTOPBIX aBTOPCKUX IIpaB, CIy4aeB CBOOOJHOTO HCIIOJIb30BaHUS
NPOM3BEJICHUS, CIIOCOOOB PACHOPSIKEHHS MCKIFOYUTENFHBIM aBTOPCKUM IMpaBoM. [lo
MHEHUIO JuccepranTta, PenepanpHplii 3akoH oT 12 mapra 2014 r. «O BHeceHuu
M3MEHEHUH B 4YacTH IEpBYIO, BTOPYIO U 4YeTBepTyl [ pakgaHCKOro Kojaekca
Poccuiickoii ®@enepauuu U OTHENbHBIE 3aKOHOJATeJbHBIE aKThl Poccuiickoii
Qenepauun» He pemws BceX MpodiieM, CBSA3aHHBIX C IMOCTPOEHHEM YETKOH,
cOalaHCUPOBAHHOM CHUCTEMBI PeryJUpOBaHMs aBTOPCKO-NPABOBLIX OTHOIIEHUH (. 7-8
auc.). C Takoil TOYKOM 3peHHsT MOXKHO COTJIACHTBHCS, MMOCKOJIBKY TpyIia HHBIX IIpas,
BKIroyaemasi ¢T. 1226 I'K P® B cucreMy MHTE/UIEKTYalbHBIX IpaB, BKIIIOYAONIAs B
ce0sl COBOKYNHOCTH Pa3JIMYHbIX [0 CBOEH MPHUpPO/IE TpaB, SBJISETCS KOHLENTYaIbHO HE
BBIBEPEHHOH. 3a IOCIeIHHE TIOAbl BEPXOBHBIMH CyIJaMH TMPUHUMAIIUCh AaKThl,
HalpaBlIeHHbIE Ha JOCTH)KEHHE €IUHO00pa3usi NMPUMEHEHUS HOPM, peryIUpyIONIUX
aBTOPCKO-IIPaBOBLIE OTHOWIEHHA. Kak crpaBeyInBO OTMeYaeT AUCCEPTaHT, HEKOTOPbIe
3aKOHOTBOPYECKHE HEOPEeKHOCTH, Kacalolllecs COAepKaHUS M B3aUMHON CBS3M
AaBTOPCKUX IIPaB, YCTPAHSAIOTCS IOCPEACTBOM pasbsicHeHUM BepxoBHoro Cyna P®. B
YaCTHOCTH, MOJYaHHE 3aKOHOJATeNs II0 BONPOCY O XapakTepe IpaBa Ha
HETPUKOCHOBEHHOCTH IPOU3BEACHUS OBLIO BOCIIOJNHEHO yka3zaHueM BepxoBuHoro Cyna
u Bricmero Apourpaxsoro Cyma P® Ha TO, 4TO 3TO NpaBO SBISETCS JIMYHBIM
HEMMYILECTBEHHBIM. B TO e BpeMs, kak 000CHOBaHHO TUILIET aBTOP, M0 HEKOTOPHIM
BOIIPOCaM, CBS3aHHBIM C COJIEP>)KaHUEM M COOTHOILLEHHEM aBTOPCKUX IpaB, POCCUICKUE
CyZABl He Bcerza AaioT Oe3ynpeyHylo KBaaupukauuro (c. 8 auc.).

Ilenbro auccepranroHHOro ucciaenoBanust A. . MaTBeeBa siBisieTcst pa3padoTka

TEOPETUYECKON KOHLIETILUU CUCTEMBbI aBTOPCKUX MpaB, KOTOpasi Mo3BoJIsieT 000CHOBATH
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ONTUMAJIBHYIO UIsI COBPEMEHHOI'O POCCUICKOro olmiecTBa MOJETb TAKOH CHCTEMBI,
pPacKpeIBaeT OCHOBHBIE 3aKOHOMEPHOCTH €€ IIOCTPOEHHs, OIpelessieT CTPYKTYpY,
COZIepXKaHME U B3aUMHYIO CBSI3b aBTOPCKHX TPaB.

ABTOpPOM yCHEWIHO pa3pelleHbl II0CTAaBJIeHHblE B HCCIIEIOBaHHH 3a/1a4H;
OIPEJENIEHO BIIMSHUE MCTOPUYECKUX YCIOBHH M IPAaBOBBIX YUEHHH Ha CTaHOBJICHHE,
CTPYKTYpPY U 3JIEMEHTHBIH COCTaB aHIIO-aMEPUKAHCKUX M POMAHO-FepMaHCKUX CUCTEM
aBTOPCKHX IIpaB; yCTAHOBJIEHA ClEeLU(pUKA TEOPETHUECKOT0 OOOCHOBAHUSI U Pa3BUTHSI
POCCHICKON CHUCTEMBI aBTOPCKUX IIpaB; BBIBIEHO O0Ilee W pa3iMyHOE B OCHOBHBIX
MOJIEJIIX CHCTEMbl aBTOPCKUX IIpaB, pacKphITa crenupuka PpPOCCUHCKON MOIen
CHCTEMBl aBTOPCKMX IIpaB; HCCIIEAOBAH IEHE3UC IOHATHS HCKIIOYUTEIBHOIO
aBTOPCKOI'O IpaBa B 3aKOHOJATEIbCTBE M HayKe, YCTAHOBJIEH KPYI aBTOPCKHUX IIpas,
SABJIAIOIIUXCS HUCKIIIOYUTENBHBIMU; OIpeNieIeHbl CTPYKTypa, COJep)KaHHe U Ipeieibl
HCKJIIOYMTENIBHOIO aBTOPCKOrO IpaBa; BBISBIEHO COOTHOIIEHHE HCKIIOYUTEIBHOTIO
aBTOPCKOrO IIpaBa ¢ HHBIMU HMYIIECTBEHHBIMH AaBTOPCKUMH IpaBaMHU; BBISBIECHO
COOTHOIIIEHHE HEMMYIECTBEHHBIX IpaB aBTOpa Kak JApPYr C IPYroM, TaK M C UHBIMHU
aBTOPCKMMM IpaBaMu. JlaHHbIE 3a/1a4d HAIJIA CBOE OTPa’KEHUE B OTIEBHBIX pa3zeliax
JUCCEPTALMOHHOIO UCCIIe0BaHUS.

Bcecroponnee wuccinenoBanue o0bekTa U MpeaMeTa AHCCEPTAlMH  OBLIO
JOCTUTHYTO ITyTeM NPUMEHEHHUs B COUeTaHMH OOLICHAYYHBIX U CIICIIHAIBHO-ITPABOBBIX
METOZIOB, YTO B pe3yJbTaTe IO03BOJHJIO JOCTUYb ITOCTABIEHHYIO Lieib. B wacTHOCTH,
0co0yr0 poilb B JUCCEPTAllMOHHOM HCCIEeJOBaHUU WIPAIOT CUCTEMHBIA IOIXOJ |
MO/JIEJIUPOBaHUE.

B Xxone amccepTallMOHHOrO HCCIENOBaHUS aBTOPOM IIPOAHAIU3UPOBAHO 675
HCTOYHUKOB PA3IMYHOIO pojJa, B TOM 4HMCIe MOHOrpaduu, Hay4dHblE CTaTbU, HOPMBI
poccuiickoro, 3apy0eXHOro, MeXIyHapOJIHOTO MpaBa, a TaKKe Pa3bsCHEHHs BBICIIMX
CYZIOB U cyzneOHasi MpaKTHUKa, YTO M03BOJIIET TOBOPUTH O HAJUIEkKalleld TeOpeTUIecKon
U mpakTh4yeckod Oaze pabotbl. [lompoOHoe HccienoBaHHE YKa3aHHBIX HCTOYHMKOB
MO3BOJIMJIO aBTOPY HE TOJBKO PELIMTh TEOPETUYEeCKHE 3aJadyd, HO U BBIIBUTH
CYLIECTBYIOIIKE TPOOIIEMBI B IPAaBONIPUMEHUTENIBHOM MPaKTUKE U MPEAJIOKUTH ITyTH UX

peIIeHus.



Hayunas HOBM3HA QHCCEPTAL[MOHHOTO MCCIIEIOBAHUS 3aKIIOYAETCS B TOM, YTO
paboTa SBISETCS IEepBBIM MOHOTpadHuecKuM (yHIaMEHTAIBHBIM HCCIIEA0BAHUEM
CHCTEMBI aBTOPCKMX TIIpaB B Poccuu, oTpaxaloomuM Ha YpOBHE LEJIOCTHOH,
pa3sBepHYTOM KOHLENLMHM OCHOBHBIE acCIleKThl ee (OPMHpPOBAHHS, ITOCTPOECHUS U
GyHKUMOHMpOBaHMA. B wuccnemoBaHuu TmpencTaBieHa pa3paboTKa TEOPETHYECKOM
KOHIEIINH CUCTEMBI aBTOPCKUX IIPaB, KOTOPas MO3BOJIsIeT 000CHOBATH ONTUMAIBHYO
JUIL COBPEMEHHOI'0 POCCHMCKOro o0liecTBa MOJENb TaKOW CHUCTEMBI, PacKphIBAeT
OCHOBHBIE 3aKOHOMEPHOCTH €€ IOCTPOEHUS, ONpeeNsieT CTPYKTypy, COJep)KaHHWe U
B3aMMHYIO CBS3b aBTOPCKHUX IPaB.

HoBusHa 1 oueHKa 3HAYUMOCTH BBIBOJOB JMCCEpTAl[MM HALUIM OTPaXXCHHE B
TI0JI0XKEHUSAX, BBIHOCUMBIX aBTOPOM Ha 3aIlUTy. VX aHanu3 1no3Bosiser 3aKI0UUTh, YTO
BBIBOJIbI B LI€JIOM OOOCHOBaHBI U OTPa)XKalOT MO3HMLUHU aBTOpPa IO paccMaTpHBaeMbIM
npobnemam. CrenyeT NOAYEPKHYTb, YTO IOJOKEHHs, BBHIHOCHMbIE Ha 3alllUTY,
IIOJIyYUIM JTOCTATOYHO IIOJHOE€ M apryMEHTUpPOBaHHOEe OOOCHOBaHHE B IIpolecce
UCCIIEI0BAaHMsI TEMBI B TEKCTE AUCCEPTALUH.

ITonoxeHusi, BBIHOCUMBIE Ha 3allUTY, LEJIUKOM HAXOASTCS B paMKaxX Hay4dHOM
cnenuanbHocTH  12.00.03 — rpaxkaaHckoe MpaBo; MpeANpPUHHUMATETBCKOE IIPaBo;
CeMelHOe MIPaBo; MeX1yHapoAHOE YaCTHOE MPaBo.

[lpencraBnenHas guccepranys SIBJISETCS. CAMOCTOSITENIEHO  BBIIOJHEHHBIM
aBTOPOM  HCCJIEJOBAaHMEM MW B 3TOH 4YacTU COOTBETCTBYeT TpeOOBaHUSM,
IpenbABIsIeMBbIM K paboTaM Takoro popa. Jluccepraunus He BBI3bIBA€T BOIIPOCOB B
KauecTBe KBaTM(DUKALIMOHHOM pabOTHl, TaK KaK aBTOP XOPOIIO MOHHMAET IpeaMeT
CBOEI0 UCCIIEOBAHUS U pa3OupaeTcsi B UHCTUTYTE aBTOPCKOro mnpasa. PaboTa oTBedaer
KPUTEPUIO BHYTPEHHEr0 €IMHCTBA U JIOTUYHOCTHU U3JI0KEHHSI MaTepHalia, IOCKOJBKY ee
CTPYKTypa COOTBETCTBYET IIOCTABJIIEHHO!N BO BBEICHHH LI€TIM U 3a7ja4aM.

NccnenoBanne COCTOUT U3 YETHIPEX IJ1aB, UMEIOLIUX TPEXYPOBHEBYIO CTPYKTYDY,
npeABapseTcsl BBEJEHUEM, 3aBeplIaeTcss 3aKIIOUYEeHUEM, COJIEP)KUT OIJIaBJIeHUE,
O6ubnuorpaguuecKuil CIUCOK U NMPHUI0KEHHUE.

Bo BBeneHuu omnpezaensercs akTyalbHOCTh BBIOPAaHHOW TeMbl HCCIEJOBaHHUS,

CTCIICEHb €€ pa3pa6OTaHHOCTI/I; OeJiM MU 3aJa4yu HCCICOOBaHU, O6’B€KT u npeamMeT
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UCCIIEIOBaHMs; OTpaXkaeTcs Hay4dHas HOBM3HA, W (OPMYJIUPYIOTCS BBIHOCHMBIE Ha
3alIUTY II0JIOKEHHUs; OIPENEesIseTCs] TeOopeTHYecKas M IpaKTU4YecKas 3HAYMMOCThb
paboThl; NPUBOAATCS CBeACHUs 00 ampoOalMé MOJYYEHHBIX pPE3yJbTAaTOB; a TaKKe
UHBIE 3JIEMEHTHI CTPYKTYPbI BBEIEHUS KaK 00513aTeIbHOM YacTH AUCCepTaIlUH.

B nepBoil rnaBe AMCCEPTALMOHHOTO HCCIEIOBAHMS, COCTOSIICH M3 Tpex
naparpaoB, aBTOp OOOCHOBAHHO YyKa3bIBae€T Ha TO, YTO 3HAYMTEJIbHOE BIIUSIHUE Ha
CTaHOBJIEHHWE aHIJIO-aMEPUKAaHCKOTO M POMaHO-IepMaHCKOr0 aBTOPCKOrO IpaBa
OKa3ajIi [PaBOBbIE YYEHUS IMO3UTUBHU3MA U IOCHATYpAJIM3Ma COOTBETCTBEHHO, KOTOPbhIE
ABIAIOTCS MIEHHBIM (YHIAaMEHTOM IMBHJIMCTHYECKUX TEOpUH, OOOCHOBBIBAIOIIMX
aBTOpCcKOoe npaBo. A. I'. MarBeeB n0cTaTOYHO MOAPOOHO HCCIEAYET STH TEOPHH, K
KOTOPBIM B pPaboTe OTHECeHbl TPyJIoBas TeOpHsl COOCTBEHHOCTH, MEPCOHAIbHAs
(IMYHOCTHAs) TEOPUsl, TEOPUH OOIIECTBEHHOH! MOJIb3bI, TEOPUS BO3HATPaXKIeHHs (C. 54-
85 nuc.). ABTOp 0OOCHOBBIBAaeT TOJOXEHHE, COTJIACHO KOTOpoMmy B Poccuiickoii
UMIIEpHM aBTOPCKOE IpPaBO IMOSBUIOCH KakK IyOJIMYHO-IIPaBOBOM, a HE YacTHO-
npaBoBOM HMHCTUTYT. [lo cnpaBennMBOMy MHEHHUIO AMCCEpTaHTa, BIMSHHUE TEOPHH,
00OCHOBBIBAIOIIMX aBTOPCKOE IPaBO, HA CTAHOBIEHHWE M JallbHENIEe pa3BUTHE
POCCHICKON CHCTEMBI aBTOPCKUX IIPaB SBJSETCS HE3HAYUTEJIbHBIM CPaBHUTENIBHO C
BIUSHHAEM TaKOI0 poja TeOpui Ha aBTopckoe mnpaBo Ppanuuu, ['epmanuu, AHrMM U
CIIA (c. 16, 82-83 nuc.).

3acily)KMBaeT BHUMAHUS IIPOBEICHHBI JHCCEPTAaHTOM aHalM3 TEeOpuil u
B3IUIA710B, KPUTUKYIOIIMX aBTOpcKoe paso (c. 86-105 nuc.). 3neck MHTEpeC BBI3BIBAIOT
paccykKIeHHs aBTopa O TOM, YTO B IIOCIEAHHE TOJbl KPUTHUYECKOE BOCIPHUSATHE
00IEeCTBOM aBTOPCKOIO NpaBa HAYMHAET OKa3bIBaTh BIIMSHHE Ha MPaBOTBOPYECTBO U
CyZeOHYIO NMPaKTUKY B HEKOTOPBIX CTpaHaXx.

Bropas rmaBa aguccepTallMOHHOIO HCCIEAOBAaHHUS, COCTOSIIAs M3 Tpex
naparpa¢oB, MOCBSILIEHa TEOPETHUKO-METOJOJOTMYECKMM OCHOBaM (opMHUpOBaHUA
CHCTEMBl aBTOPCKHX IpaB. ABTOp OOOCHOBAHHO YKa3bIBaeT Ha MpoOJIEeMy 4YeTKOIo
OTIpeJeNIeHUs TIepevHsI aBTOPCKUX IpaB. B yacTHOCTH, 10 KOHIA XX B. IIOYTH BO BCEX
CTpaHax aHIVIO-aMEePUKAHCKOro IpaBa He MPHU3HABAJIUCh MOpajbHble (JIMYHbIE

HCI/IMyH_IeCTBeHHBIe) ImpaBa aBTOpa, Toraa Kak HHCTUTYT 3THUX IIpaB SABJISICTCA KIIHOUCBBIM
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JUIsl pPOMaHO-repMaHCKOro aBTopckoro npasa (c. 105 auc.). IHTepec BBI3BIBAET MHEHUE
JMUCCEPTaHTa, COIVIACHO KOTOPOMY HE BCE IpaBa, OOBEKTOM KOTOPBIX BBICTyIIAeT
NPOM3BEIEHNE HAYKH, JIMTEPATypbl U UCKYCCTBA, SIBJISIOTCS aBTOPCKMMHM IpaBaMu (C.
107-108 mwmc.). [JelcTBUTENEHO, OOBEKTOM IpaB IMyOIMKaTOpa SBISETCS IPOU3BEIECHHE
(§ 6 rnaBer 71 TK P®), onHako 3T mpaBa OTHOCSATCS K CMEXHBIM, a HE aBTOPCKUM
IpaBam.

B nuccepranuu aHanu3upyrOTCs TaKWe UMEIOIINE TEOPETHKO-METON0IOIHUYECKOE
3HAQUYEHWe BONPOCHL, KaK IIOHATHE CHUCTEMBI, €€ OJIIEMEHTOB M CTPYKTYpPhI
NPUMEHHUTEIBHO K MpoOjemMaThKe aBTOPCKUX TIpaB, MOIEIUPOBAHHE CHCTEMEI
aBTOPCKHX IIpaB, IPUHLIMIIBI BBISBICHUS CTPYKTYPbI CUCTEMbI aBTOPCKUX IpaB (c. 110-
135 nuc.). Ilox CTPyKTypoil CHCTeMBI aBTOPCKHUX IIpaB aBTOpP IMOHMMAeT TaKoe
cucTeMoobpasylolee OTHOIIEHHE MeX/Iy aBTOPCKHMH IpaBaMK, KOTOPOE MPUIAET ITOM
CHCTEME BHYTPEHHIOKO IIPOYHOCTb, YCTOHYMBOCTH, OOecleYuBaeT CTaOWIbHOE U
>pdexTuBHOe  (QYHKIHMOHMpOBaHME ee KaK I[eJoro. ABTOp MNPUXOAMT K
3aCTy’KMBAIOIEeMy BHHUMaHUS BBIBOJy O TOM, YTO HE BCE aBTOPCKHE IpaBa B PaBHOM
Mepe OKa3blBalOT BIMSHME Ha (OPMUPOBAHUE CTPYKTYPBl HMX CHCTEMBI M YTO
HCKIIIOYHUTENILHOE aBTOPCKOE IIPaBo, IPaBO aBTOPCTBA, [IPaBO Ha HEMIPHUKOCHOBEHHOCTH
IIPOM3BEIEHUS ABIIAIOTCS OCHOBOIIOJATAIOLIUMHE 3JIEMEHTaMU BCEH CHCTEMBI aBTOPCKUX
IpaB, BCJIEACTBUE YEro CBSI3M MEXKAY 3TUMU I[IpaBaMM OKa3bIBAIOT Pellarollee BIUSHUE
Ha GOpPMHUpOBaHHE CTPYKTYpbI 3TOM cucteMsl (¢. 132 auc.).

IlpencraBnser wuHTEepec SBISETCS HUCCIENOBAaHWE aBTOPOM THUIIONOTMH U
OBOJIOLMHM OCHOBHBIX MOJEJIEeH CHUCTEMbl aBTOPCKHX IpaB, K KOTOPbIM B pabore
OTHECEHbl WHBEPTHUPOBAHHAsi MOHUCTUYECKas (aHIJIO-aMEepUKAaHCKas), MOHUCTHYECKas
(repmaHcKasi), psA AyaTUCTHYECKUX MOJeNei, cpe KOTOPBIX aBTOp BBIAENISET U
COBPEMEHHYIO POCCHHUCKYIO MoJienb (¢. 135-172 nuc.). O6G0CHOBaHHBIM ITPEICTaBIISETCS
MHEHHE JUCCEepTaHTa O TOM, 4YTO 3akpervieHHas B cT. 1226 'K P® tpuana
UHTEJUIEKTYyallbHBIX  TIpaB  fABISETCS  THUIOJNOrMeH, a He  Kiaccudukauuen.
HckmoynrenbHoe MpaBo 34ech 000CO0NIEHO IO IMpU3HAKAM HMYIIECTBEHHOTO
XapakTepa, abCOJIIOTHOCTU M OTUYKIAaeMOCTH, JIMYHbIE HEMMYIIIECTBEHHBIE TpaBa — 110

IIPU3HAKaM HEMMYIIECTBEHHOI'0 XapakTepa M HeoTuykgaemMocTd. VHble mpaBa, 1o
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MHEHHIO JHUCCEpTaHTa, BOOOLIE HE MMEIOT MeXAy co0oW Kak HOPMAaTHBHO
BBIPA)KEHHOI0, TaK U PAalMOHAJIBHO IOCTUIaeéMOIro MHTErpaTUBHOTO Mpu3Haka (c. 166
IuC.).

B Tperpell riaBe aQuCCepTAllMOHHOIO KCCJIENOBaHUS, BKIIOYAKOied B cebs
yeTelpe mnaparpacda, NPOBOAUTCS aHaIM3 Npo0iieM, CBA3aHHBIX C OIpeleIeHHEM
TEOPETUYECKUX U HOPMATUBHBIX OCHOB IO/ICUCTEMbBI UMYILIECTBEHHBIX aBTOPCKHX TIPaB.
3acimy’KMBaeT BHUMAHHUS 3aTPOHYTas aBTOPOM MpoOiieMa MeXIyHApOIHO-IPABOBBIX
OCHOB OXpaHbl HMYILECTBEHHBIX aBTOPCKUX IpaB. HeCOMHEHHBII HWHTepec
IPEJICTABIISAIOT BBIBOABI O TOM, YTO Ipu3HaBaeMble bepHCKON KOHBEHLMeH 1o oxpaHe
JUTEPATYPHBIX U XY 0)KECTBEHHBIX IPOU3BEIECHUN MMYIIECTBEHHbIE aBTOPCKUE MpaBa
U3JI0)KEHBI HECUCTEMHO M JKJIEKTHYHO, YTO OOBSCHSAETCS JUCCEPTAHTOM IPEXKIE BCEro
TEM, YTO OHM BKIIOYAIUCh B KOHBEHLMIO B OTBET Ha OBICTPOE pa3BUTHE TEXHOJIOTHM.
Kpome Toro, mnocnenoBaTelbHOMY BOIUIOIICHHMIO KAKOW-TMOO W3  KOHLEMNIHN
NPENATCTBOBaNTa HEOOXOAUMOCTh YYHUTHIBATH MHEHHME BCEX YYaCTHHKOB bepHCKOro
Coroza, mpuHaAIeXKalMX K pa3sHbIM aBTOPCKO-TIPABOBBIM TPaJMIMsIM. B dacTHOCTH,
OCHOBOIIOJIAralolllee M3  HMMYLIECTBEHHBIX aBTOPCKMX I@paB — MpaBO Ha
BOCIIPOM3BEJeHHe ObUIO BKIIOYEHO B BepHCKYI0 KOHBEHIMIO TONBKO B 1967 T.
IlpyunHOM Takoro IO3JHEro IPH3HAHUS OTOTO IpaBa sBISETCA TO, 4YTO B
HAllMOHANBHBIX  3aKOHoJaTenbcTBaX  pybexkxa XIX—XX  BB.  OTCYTCTBOBAJIO
eIMHO00pa3ye OTHOCUTENIFHO ero colepKaHus u 00beKToB (¢. 222-223 nuc.).

Wurepec mnpenacraBiseT pacCMOTpPEHHAss aBTOPOM TeOpeTHYecKas Mpobjema
CTPYKTYpPBbl MCKIIIOYUTEIIBHOTO aBTOPCKOro IpaBa. Tak, QUCCepTaHT BBIIEISIET TPH
NoAX0/a K MpobjeMe CTPYKTYpbhl UCKITIOUUTEIBHOTO MpaBa. [TepBhlii Moaxo/1 CBsi3aH ¢
TPaJUIIMOHHBIM I POCCUIMCKOrO IpaBa B3MILJOM O TpHaJe IPaBOMOYMI B mpaBe
COOCTBEHHOCTU U BIIMSIHUEM 3TOH KOHLENIMH Ha CTPYKTYPY UCKIIOYUTENBHBIX IPaB.
Bropo#i moaxox, mo 0O0OCHOBaHHOMY MHEHHIO aBTOpa, BEAET CBOE Ha4yalo OT
KJIaCCUYECKHX OOILIETeOPeTUYeCKUX U UUBHWIMCTUYECKHX YUYEHHH O CTPYKType
CyOBEKTHBHBIX IpaB. B 3THX yuyeHHSX ImpaBOMOYHE paccMaTpuBaeTcs B (hopMalbHOM
CMBICIE, T.€. KAaK OIPEAENIeHHbI THUI BO3MOXXHOCTEH, SIBISIOIIMICS 3JIEMEHTOM

CyOBeKTHBHOr0 INpaBa. HakoHel, TpeTHil Moaxoj, Kak MUIIET JUCCEPTaHT, SIBISETCS
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Hanboslee KOHKPETHBIM M OpPUEHTHPOBAaHHBIM Ha 3aKOHOTBOPYECKYIO MPAKTHKY. 371eCh
IpeXJIe BCEro MHTEPeCeH BOIPOC O TOM, SBISAETCS JH HCKIIOYUTEIBHOE aBTOPCKOE
paBO €IMHBIM IIPaBOM, COCTOSIIMM M3 MPAaBOMOYHMH, KaxkIoe M3 KOTOPBIX
COOTBETCTBYET OIPEEIEHHOMY CII0CO0Y MCIOIB30BaHUs MPOU3BEACHHUS, THOO0 ClieayeT
TOBOPUTH O TPYIIE MCKIIOYUTENbHBIX aBTOPCKUX IIPaB, KaXKJ0€ M3 KOTOPBIX
COOTBETCTBYET TAaKOMY CIIOCO0Y.

B TpeTtbeii rinaBe paboThl 0c000ro BHUMaHHUS TakKe 3aciyXuBaeT maparpad 3.4,
NIOCBSILIEHHBIN Mpo0sieMe COOTHOLIEHHS UCKIIIOYUTEIFHOTO aBTOPCKOI0 MpaBa ¢ MHBIMU
UMYILEeCTBEHHbIMU IpaBaMu aBropa (c. 284-308 ngwmc.). He Bce BBIBOIBI
NPeANPUHIMAEMOr0 3/1€Ch UCCIIEI0BAHUS ABIAIOTCS OECCIIOPHBIMHE, OJTHAKO HEKOTOPBIE
II0JIO’KEHUS MIPEICTABIISIIOT HECOMHEHHBIN Hay4YHBIM MHTepec. Tak, JuccepTaHT aenaer
BBIBOJI, 4TO 3aKkperuieHHoe B mm. 3 1. 1 cr. 1274 'K P® npaBo aBTOpa WM HHOTO
npaBooOiajarens CTaTedl cHelManbHO 3alpeliaTh WX [epenevyarky sBIseTcs
CaMOCTOSITEJIBHO He IepelaBaeMbIM CEeKyHIApHbIM (IIOTeCTaTUBHBIM) MPAaBOM. IJTO
IpaBO HE MOXKET OBITh HApyIIEHO TPETHHMH JIUIIaMU. B pe3yibrare ero ocymecTBIeHuUs
IIOCPEICTBOM COBEpILEHMsS] OJHOCTOPOHHEH CHIENKM MEHSETCsS MPaBOBOE IOJOXKEHHUE
BCeX Jpyrux cyOwbekToB. Eciau oHM, HTHOpHpYs CIELHANbHBIA 3ampeT, OyayT
MCII0JIB30BaTh CTaThbd B paMKax nn. 3 m. 1 ct. 1274 'K P®, To TeM camblM Hapyuiat
UCKJIIOYHMTENILHOE TIPaBo, a He yKa3aHHOe [IpaBo 3amnpenars nepenedarky (c. 308 auc.).

YerBeprasd rnaBa JuccepTaliy, BKIIoudaromas B ce0s deTwlpe maparpada,
IOCBSIEHA MCCIIEJOBAHUIO TEOPETUYECKUX U HOPMATHUBHBIX OCHOB IOJCHCTEMBI
HEMMYILECTBEHHBIX IIPaB aBTOpa. B mojacucTeMy HEMMYILIECTBEHHBIX aBTOPCKHX IIpaB
A. T'. MarBeeB BKIIOYaeT MpPaBO aBTOPCTBa, IpaBO aBTOpa Ha HMsA, [paBO Ha
HETIIPUKOCHOBEHHOCTh IIPOU3BEJEHUs, IpaBO Ha OOHApOJOBAHHWE IIPOU3BENCHHUS,
KOTOpbIE SBIISAIOTCA aOCOMIOTHBIMM IpaBaMu. Kpome Toro, auccepraHT BKIIOYaeT B
IpyNIly HEMMYIIECTBEHHBIX IIpaB aBTOpa OTHOCHUTEIbHOE HEOTUYXKIaeMoe IIpaBo
JIOCTyTIa U MPaBO Ha OT3bIB IPOU3BEACHMUSL.

B maparpadax 4.2 u 4.3 wuccienyroTcs INpaBO aBTOPCTBAa M IpaBO Ha
HETIPUKOCHOBEHHOCTh IPOU3BEJEHUS] — Ba)KHEHWIIMe W3 JHMYHBIX HEUMYIIEeCTBEHHBIX

npaB aBropa (c. 334-395 nuc.). [laHHOe WCCleOBaHUE OTINYAETCS OOCTOSITEIHHBIM
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CPaBHHUTENILHO-IIPABOBLIM aHAJIN30M YKa3aHHbIX [1PaB, BBISIBICHUEM COOTHOIIECHHUS 3TUX
npaB ¢ TaKMMM IpaBaMH, KaK IIpaBO aBTOpa Ha HMs, INPaBO IMPOTHBOJEHCTBOBATH
JI0)KHOMY YKa3aHUIO aBTOPCTBA, IIPaBO Ha IepepalOTKy MpOU3BEIeHHs, KOTOpOe
SIBJIIETCS 3JIEMEHTOM UCKIIIOUUTEIBHOIO aBTOPCKOTO MpaBa.

B 3akmro4eHMH THOABOASTCS HUTOTM  JAMCCEPTALIMOHHOTO  KMCCIIENOBaHMS,
060611al0Ie OCHOBHBIE TEOPETUYECKUE U MPAKTHYECKUE BBIBOIBI U IpeIIoKeHus (C.
409-416 nuc.). B mnpunoxeHuH H3I0XKEH pa3pabOTAHHBIA JUCCEPTAHTOM IPOEKT
QenepalbHOr0 3aKOHAa O BHECEHHWU HM3MEHEHHMH B YacTh YeTBEPTYIO | paXkIaHCKOIro
koznekca P® (c. 456-460 muc.).

OcHOBHBIE Hay4yHble IIOJIOXKEHHs, BBIBOJABI M MPEIJIOKEHUS HAIUIA CBOE
OTpa)KeHHE B OIyOJIMKOBAaHHBIX aBTOPOM Hay4yHBIX paboTrax, W3 HHUX 26 crarei
OITyOJIMKOBaHbl B PELEH3UPYEMBIX HAyYHBIX H3IaHUSAX, B KOTOPBIX IOJUKHBI OBITH
OIyOJIMKOBAaHBl OCHOBHBIE Hay4HbIE Pe3yJIbTaThl JTUCCEPTAIlMi HAa COUCKAHUE y4YEHOM
CTENEHU KaHIMJaTa HayK, Ha COMCKAHHWE YYEHOW CTENeHU JOKTOpa HayK, a TakKKe
U3JIaHMAX, BXOMAIIUMX B MeXIyHapoJHble pedepaTuBHbIe Oa3bl JaHHBIX M CHUCTEMBbI
LUTHPOBAHUSI.

B 10 ke BpeMs B AuccepTalMi, Kak U B JFOO0H TBOPUECKOM MCCIIEN0BATENBCKON
paboTe, COAEPIKUTCS PSIJl TUCKYCCHOHHBIX MOJI0KEHHM, TPEOYIOUIUX IOMOJIHUTEILHOIO
pa3bsiCHEHUS.

18 M3 Texcra mojoxeHuH, BBIHOCUMBIX Ha 3alINTYy, B PsIe CIy4aeB CI0XKHO
OMpENEeInTh, KaKie MMEHHO BBIBOIBI SIBISIOTCS HOBBIMM U BBIIBHHYTHI Ha
3aIUTY JUCCEPTAHTOM, ITIOCKOJIBKY 3TH BBIBOJIBI TEPSIOTCS B OOJIBIIOM 00BEME
nosicHeHui. Tak, B 4aCTHOCTH, B NOJIOKEHUU 4 pacCyKICHHUsI HAYMHAIOTCS C
yKa3aHWe Ha TO, YTO aHAJIU3 aBTOPCKUX IpPaB KaK CHUCTEMBI Ipearojaraet
KOHCTPYMPOBaHHE MOJICUCTEM; Jjajlee AaeTCs OHATHE CHCTEMBI, KOTOPOe BPsiJl
T MOXHO IPHU3HAThb HOBBIM IIOJIOKEHUEM, ITOCKOJIBKY OHO TPaJULIMOHHO.
Jlanee nenaercss BBIBOJ O CTENEHHU BIMSHUS Ha (GOPMHUpPOBAHHE CTPYKTYPHI
aBTOPCKUX IIpaB XapakTepa 3allMIaeMoro HHTepeca. Hanee wuner
ONKMCAaHUE MOHUCTUYECKOW U yaJTUCTHUYECKUX MOJEsIeld CUCTEeMbl aBTOPCKUX

IIpaB, YyKa3aHW€ Ha IPaBOBbBIC CHUCTEMbI, T'NJ€ OTU MOICIN BO3HHUKIHU H
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IIPUMEHSIOTCS, @ TAKKe MPUBOAUTCS WHGOPMALMS O CTENEHH CBS3M B DTUX
CUCTEMaxX MOPAJIbHBIX U HMYIIECTBEHHBIX IIpaB. B H3JI0)KEHHOM TeKCTe
NPaKTUYECKA HEBO3MOXHO BBIJENUTh COOCTBEHHBIE BBIBOIBI aBTOPA,
o0najaroniye HOBH3HOM. [lo cytu, maHHOe TOJIOKEHHUE SBIISETCS
NOJABOJKOM K BBIBOJAM, COJAEpXKallMMCS B MOJOKeHUsIX (1m.5) wu
CaMOCTOSITEJIbHOTO 3HAYeHUs KaK 3allMIlaeMble TUCCEPTAHTOM, HE HMEIOT.
Takoe e 3aMedyaHume MOKHO cZelIaTh M OTHOCHTEIBHO PACCYKIEHHH O
BIIMSIHUM CEMAaHTUKHU CJI0BA «MCKIIOYUTENBHBIN» Ha (GOPMHUpPOBAHKME TAaHHOIO
MOHATHUS KakK MPaBOBOro (MOCIeAHHM ab3all 1.7 MOJOKEHH): OHU SBIISIOTCS
[IOBTOPEHHEM MHOTOUYHUCIIEHHBIX PacCyX/ICHUH B JINTEpAType Ha IaHHYIO TEMY
U HOBBIX BBIBOJOB HE COJIEPIKaT. OnucaTenbHOCTh XapaKTepHa U IS
IIyHKTa 2 NOJIO’KEHUH, BEBIHOCHUMBIX Ha 3allIMTy: BBIBOJ aBTOpa HE BBIIEJIEH,
OH TEpsIETCS B U3BECTHBIX JAaHHBIX O (POPMUPOBAHUHU CHUCTEM aBTOPCKHUX IpPaB

B pa3/IMYHbBIX MMpaBOMOpAAKax.

B nyHkTe 5 mosno)keHuil Ha 3alUTy COJIEPXKUTCS yKa3aHUe Ha MpeKpalieHue
JUYHBIX HEHMMYIIECTBEHHBIX IIpaB aBTOpa II0CJE€ CMEpPTH IOCIIEIHETO
COIVIaCHO POCCUHCKOMY IIpaBy, 4YTO paccMaTpUBAaeTCs aBTOPOM Kak
IpOTUBOpeYHe cTaThe 6 Ouc bepHCKOM KOHBEHIIMM MO OXpaHe JUTepaTypPHbBIX
U XyZO>XECTBEHHBIX INPOU3BEIACHUH. Bmecte ¢ tem, 'K P® 3akpersier
OeccpouHyrO 3allUTy MpaBa aBTOPCTBA U MpaBa Ha WMsl, yKa3blBas Ha WX
OXpaHy U Imociie cMepTH aBropa. Ilo cmbicimy cratest 6 Ouc beprckoii
KOHBEHLIUU 00S3aTeNbCTBA CTPAaH — YYaCTHUKOB KacalTCs HEOOXOAMMOCTH
obecnedyeHus: ATUX MpaB [OCIe CMEPTH aBTOPOB; YTO XKe KacaeTcs MPaBOBBIX
KOHCTPYKLUH, oOecrneyuBalomUX TaKyl0 OXpaHy, TO OHH MOTYT OBITh
Pa3IUYHBIMHU. Cnenyer OTMETHTb, YTO caMa HOpUpOJA JIMYHBIX
HEUMYILIeCTBEHHBIX npaB He MI03BOJISIET CKOHCTPYUPOBaTh
HENPOTUBOPEUUBYIO KOHCTPYKIHIO, OOECHEeuMBAIOIIYI0 HX IIepexo]] WU

COXpaHEHHUEe B Cllydyae CMepTH aBTopa (MMEHHO BBHUY JHUYHOTO XapakTepa) 3a
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JAPYTUM JIMLIOM WM JHLaMU. [103TOMy JIOrMYHO rOBOPUTH O COXpAaHEHUH He
camoro Ipasa, a 3aKOHHOI'O HHTepeca B OXpaHe aBTOPCTBA U UMEHH aBTOpa.
[IpencraBisieTcst CHOPHBIM YTBEpKIASHHE aBTOpa 0 ToM, 4To HOpMbI [ K P® o
[IpaBe Ha HENPUKOCHOBEHHOCTh IIPOM3BEJEHUS HE II03BOJSIIOT aBTOPY
IIPOTUBOAENCTBOBATh KOHTEKCTYAJIbHBIM MOCATaTEIbCTBAM Ha MPOU3BEICHUE.
JuccepradT B 0OOCHOBaHHME CBOEH IO3ULMHU CCBUTIAGTCS Ha IOJOXKEHHUS
nyHkTa 1 crateu 1266 I'K P®, He naBas aHanm3a MOJOKEHUSIM IyHKTa 2 3TOU
CTaTbH O 3alUTE OT UCKAXKEHUH, IJie IpeayCcMaTpUBaeTcs, UT0 H3BpalleHHE,
UCKa)KEHWE WM HHOEe M3MEHEHHE IIPOU3BENIeHHUs, I[Opovallue 4YecTb,
JIOCTOMHCTBO WJIX JIEJIOBYIO PEIyTallMI0 aBTOPa, PaBHO KakK U MOCATaTebCTBO
Ha Takue JAEeWCTBUs, NAIOT aBTOpPYy IpaBo TpeboBaTh 3alllUThl €ro YecTH,
JOCTOMHCTBA WM JI€J0BOM pelyTalld B COOTBETCTBUU C MPABUIAMHU CTaThH
152 nacrosimero Konekca. 'K P® takum o6pa3om ycTaHaBIUBaeT pa3IHyuHbIN
MEXaHW3M 3allMTBl IIpaBa Ha HENPUKOCHOBEHHOCTh Ui  Clly4aeB
«IIPUMHUTHBHBIX» (II0 TEPMUHOJIOTUHU aBTOPa) BMEIIATEILCTB, M MHBIX CITyYaeB
WCKa)XCHMUsI, U3BPAILCHUS U T.J. IPOU3BEICHHUS.

. Ilpennaraemass aBTOPOM MOJENb OTIENBHBIX HCKIIOYHUTEIBHBIX aBTOPCKUX
npaB, KaXIOMy H3 KOTOPBIX COOTBETCTBYET OIIPEAENIEHHBIH Croco0
UCIIOJI30BaHUSL IIPOM3BEJEHUS, HMEEeT IPaBO Ha CYLIECTBOBaHHE Kak
TEOpEeTHYeCcKass KOHCTPYKLHUs, HO HE MOXeT ObITh Mojaep)kaHa KaK OCHOBa
JUIsL KI3MEHEHMsI 3aKOHOAaTebCTBA. KOHCTPYKIUS €IMHOTO UCKITIOUUTEILHOTO
IpaBa, [0 HallleMy MHEHHIO, B OOJblIel cTeleHn oOecrieunBaeT yCTONYNBBIiA
000pPOT HMHTEIEKTYyalbHBIX MpaB W HE TMPHUBOAUT K MOTEHIHATbHOMY
KOH(QIUKTY npaBooOianareneid, KOTOPbIM OyIeT OTYYXKAEHBI OT/IeNbHbIE
IIpaBa Ha KOHKPETHBIE CIIOCOOBI UCITOJIB30BAaHUS IPOU3BEICHHSL.

. Ilpu aHanmse mpaBa aBTOpcTBa B maparpade 4.2 QUCCEpTaHT 3aTparuBaeT
BOIIPOC COOTHOLIEHMS IIpaBa aBTOPCTBA M IpaBa aBTopa Ha uMs. [IpuBogurcs
nozuuus (c. 347 auc.), cornacHo KOTOPOH MpaBoO aBTOPCTBA U IPaBO aBTOpa
Ha UMs — 3TO CaMOCTOSITE/IbHble CyObEeKTUBHbIE MpaBa, KOTOpble 00JalaloT

OINIPp€ACJICHHBIM 000Cc00IEHHBIM COACPKaHNEM U YKa3bIBACTCA, YTO IIpaBO
11



aBTOPCTBA OXBAThIBaeT cepy aTpuOYILIUH MPOU3BEIEHHUS JTUUYHOCTBIO aBTOpA,
a IpaBO aBTOpa Ha UM — TOJIBKO CHOCOOBI Takoi aTpubyumu. Takum
obpa3oM, 10 MHEHHIO aBTOpa, TMPaBO aBTOPCTBA sBJsETCS  Ooliee
(byHoaMeHTalbHBIM NpaBoM. BmecTe ¢ TeM HEOOXOIUMO OTMETHTH, YTO B
OTE€YECTBEHHON JOKTPUHE CYLIECTBYET HECKOJIbKO TIO3ULHUN 10 TOBOMY
COOTHOIIIEHH ITpaBa aBTOPCTBA U [IpaBa aBTOpa Ha UMsl. Y Ka3aHHBIE TO3HUIUH
3aKJII0YAIOTCA HE TOJBKO B BO3MOXKHOCTH IpPU3HAHMS IIpaBa aBTOPCTBA U
npaBa aBTOpa Ha HMs B KayeCTBE CaMOCTOSTENBHBIX WM aHaJOTHYHBIX
HEUMYILECTBEHHBIX IIpaB aBropa. [IpeacraBisercss BO3MOXKHBIM MPEIJIOKUTD
JUCCEPTAHTY JAOIOJIHUTEIBHO PAacCMOTPETh BOIPOC O COOTHOLICHUM ITpaBa
aBTOPCTBA U IIpaBa aBTOPA Ha UMs C TOYKU 3pEHUs IIpaBa U MPaBOMOYMS.

6. B maparpade 4.3 (c. 370 mmc.) aBTOp yKa3bIBaeT, YTO HaHECEHHH yiuepba
YeCTH M pemyTalud — 3T0 KBATU(GHUUUPYIOIIMNA MpPHU3HAK Ui 3allUThI
IPOU3BEJEHUS OT pa3IMYHBIX THOcsArareiascTB. JlaHHOe yTBepKaeHHe
[IPE/ICTABIIAETCS CIIOPHBIM, IIOCKOJIBKY HEAaBTOPU3UPOBAHHOE HM3MEHEHHUe, He
HAHOCsIIEe BpeJl YeCTH aBTOpPa, MOXKET OBITh NMPU3HAHO HapylIEHHWEeM IpaBa
aBTOpa Ha HEIPHUKOCHOBEHHOCTb IPOU3BENEHUs (Hampumep, noOaBiIeHHE
npo(ecCHOHATBHBIX WILTIOCTPAIUI K JTUTEPATyPHOMY IPOU3BEIEHHIO).

BrickasaHHbBIe 3aMe4yaHUsT HE CHUKAIOT KadyecTBa W HAYYHOM 3HAYMMOCTHU

NpeCTaBIEHHOM PabOTHI U HE BIUAIOT Ha ee OOIIYIO MOJIOKHTENbHYIO OLICHKY.

Huccepranus A. I'. MaTBeeBa oTBeyaeT KBAIU(MUKAIIMOHHBIM TPEOOBAHUSIM, YTO

II03BOJIIET TOBOPUTH O TPO(ECCHOHAIBPHOM YpOBHE MHCCEpPTaHTa W  XOpOLIeh
TEOPETHYECKOW M NpakThdeckoi Oaze. PabGora mpexacraBnsier coOoi OpUTrHHAIBHBIN
HAyYHBIM TpyJ, HAlUCAHHBIA CaMOCTOSTEIBHO Ha BBICOKOM METOJOJIOTUYECKOM |
HAy4YHO-TEOPETUYECKOM YypOBHE, BHOCHUT CYIIECTBEHHBIH BKJIal B pa3paboTKy
aKTyaJbHOUN TE€MBI.

BeiBoa: nuccepranus MarBeeBa AHTOHa ['eHHanbeBuua «CHcTeMa aBTOPCKHUX

npaB B Poccuu: HopMaTHBHBIE U TEOPETUUECKUE MOJIENIN» COOTBETCTBYET TPeOOBAHUAM,
INPEIbABISAEMBIM K JUCCEpPTAllMsIM Ha COMCKAaHHME YYEHOM CTemeHu JOKTopa

IOPHINYECKUX HayK B cOOTBEeTCTBUH ¢ [lonoxeHneM 0 mopsike MPHUCYKIECHUS YUEHBIX
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cTeneHei, yreepxkaeHHbIM [loctanoBnenuem [lpaBurenscrea PO ot 24.09.2013 No842.
Couckarens MarBeeB AHTOH [ eHHaJbeBHY 3aCily)KMBAe€T MPUCYKIECHUS HCKOMOM
YYEHOW CTENEeHH [OKTOpa IOPHIMYECKMX HayK Mo crhemuanbHoctd 12.00.03 —
rpakJaHCKOe MpaBo; NPeANPUHUMATEIBCKOE IIPaBo; CeMeHHOe IMPaBo; MEeXIYHAPOIHOE

HJaCTHOE€ IIpaBo.
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