B auccepTauunoHHbii coseT [ 401.001.02

Mo 3aluTe JOKTOPCKUX U KaHANLA T CKUX AuccepTauui

npn ®IrBOY BO «Poccuidickas rocyjapcTBeHHas akagemms
NHTEeNNEKTYaNbHON co6cTBEHHOCT U» (PTBOY BO PI/INC)

no agpecy: 117279, r. Mocksa, yn. Muknyxo-Maknas, 55a, aya. 305.
YueHOMy cekpeTapto: K.H0.H., goueHTy B.C. CaBuHom

OT3bIB
Ha aBTopedhepaT AuccepraLmnu
OBUMHHMKOBA VIBaHa BuKTOpoBMYa
Ha TeMy «JIMYHble HeMMYLLLeCTBEHHbIE NpaBa aBTopa Ha NPOV3BEAEHNSA HAyKW,
nnuTeEpPaTypbl U NCKYCCTBA: NMpaBoBas NMpuposa U cofepKaHune»,

NpeacTaB/IEHHOM Ha COMCKaHMe YYEHOM CTeneHn KaHanaaTa HpuanyecKnx Hayk no
cneynansHocTK 12.00.03 - rpa>kaaHCcKoe nNpaso; NpeAnpuHUMAaTeNbCKOe Npaso;
CeMeliHoe NpaBo; MeXXAyHapoAHOe YaCcTHOe Npaso

Peanusauusa un sawuTa npaB aBTopa ABNAETCA HECOMHEHHO aKTyasibHbIM Hamnpas/eHuem
COBPEMEHHbIX LMBUINCTUYECKUX UCCefoBaHnii. B TO e BpemMsi 0COOEHHOCTSIM COAepXKaHusA,
peann3auun u 3aWnTbl NNMYHLIX NpaB aBTopa B Hay4yHOW nuTepaType YAENeHO HefocTaTO4YHO
BHUMAHUA, 4YTO CBUAETENbCTBYET O HalMYMN HOBU3HbI U HEOOXOAMMOCTU NpoBeAeHUs 6Gonee
[eTasIbHOro UccnefoBaHus.

[uncceptaHTOM B 060CHOBAHMWM aKTya/lbHOCTU pPaboTbl CnpaBed/IMBO OTMEYEHO Hannyue
ANHAMUYECKUX U3MEHEHUIA 06LLECTBEHHbIX OTHOLLEHWIA, B TOM YuC/ie, 3aTparnsarLwmnx n camo
NMOHATWE TBOPYECTBA, UTO MPUBOAMT K HEAOCTAaTOYHOCTM W HECOrnacoBaHHOCTU MPaBOBbIX
rapaHTui, obecneymBaroLL X peanmsanmio NMMYHbIX Npas aBTopa (C. 3 aBTopedepara).

B [guccepTtauMOHHOM  MUCCNefoBaHUM  CTaBATCA MpPo6MeMbl, Kacawwmecs MOHATUSA
MopasibHbIX NpaB aBTopa (aBTopckas TepMuHonorusa). OTMeYeHo, YTO B HayKe He peLleH BOnpoc
MX COOTHOLIEHWA C WHbIMW JINYHBIMW HEUMYLLECTBEHHbIMW MpaBamMu (MPaBOM Ha >KWU3Hb,
3[0pOBbe, YeCTb N JOCTOMHCTBO, [E/IOBYI0 penyTauunio v Apyrue nuyHble 6n1ara), Yto Breyet
HeZlOCTaTKM NPaBOBOro pexunma oxpaHbl HEMOHeTapHbIX UHTEPEeCOB aBTopa.

Hanunune npo6enoB B  MpaBOBOM  PeryivpoBaHun,  OPUAUYECKUX  KONIU3UIA
CBUAETENbCTBYET O CBOEBPEMEHHOCTU M aKTyanbHOCTW MpoBefeHHOro W.B. OBUMHHUKOBLIM
AMccepTauMoHHOro UcCnef0BaHNs B COBPEMEHHOMW 3KOHOMUYECKON CUTYyaLUN.

BocTpe6oBaHO Npu packKpbITUM TEMATUKU JIMYHbIX HEMMYLLECTBEHHbIX MpaB aBTopa U
npueneyeHne 3apyb6exxHoro onbitTa. Kak OTMeYeHO AWCCEPTAHTOM, CXOACTBO PerysiiMpoBaHus
TBOPYECKMX OTHOLWEHWUA B Poccum u Jpyrux eBpOnercKMx cTpaHax Mo3BOMAET MOMYYUTb
npeacTaBneHne Kak 06 0COBGEHHOCTAX, JOCTOMHCTBAX M HeLOCTaTKax HOPM POCCUINCKOro npasa,
MOCBSILLLEHHbIX OXpaHe MOpasibHbIX NpaB aBTOpa, TakK M O MyTAX WX COBeplLleHCTBOBaHuA. C
[PYroil CTOPOHbI, conocTaBneHne cuctembl droit d’auteur ¢ aHrno-aMepuKaHCKUM aBTOPCKUM
npaBomM (Tak Ha3blBaeMoM cucTemoit copyright) gaet 60see NOMHOE MOHUMAHWE YHUKANbHOCTY
LUMBUINCTUYECKOW KaTeropmu MopasibHbIX npae aBtopa (c.4 aBTopedepara).



MpeacTaBnseTcd, 4TO ONpefenéHHas aBTOPOM Leflb  AUCCEPTALMOHHON paboTbl UM
[OCTUTHYTA, a CHOPMYNMPOBAHHbLIE MO MUTOram Kaxpgoro naparpada paboTbl BbIBOAbI
COOTBETCTBYIOT MOCTaBNEHHbIM 33gavyaM. CTpyKTypa [AMCCepTaLlMOHHOIo WCCNefoBaHus
ABNSAETCA JIOTMYHOMW, OTBEYaeT NOCTaBfieHHbIM LensM u 3agadam (c. 5-6 asTopetheparta). B
paboTe NOAPO6GHO NPOaHaNM3NpPoBaHbl Hanmbosee akTyanbHble MPOGAEMbI UCCNeLyeMOl TEMbI U
[aHbl KOHKPETHbIE NPELNOXEHNS MO UX PELLEHNIO.

Mpn HanucaHuyM pucceptauum npogenaHa 6onblias paboTa N0 U3YYEHUIO TPYLOB
OTEYECTBEHHbIX W 3apy0eXXHbIX Yy4yeHbIX. ABTOP He OrpaHuymBaeTcs aHaaM3oM JiWb
OTEYECTBEHHOI0 3aKOHOLATe/IbCTBa, paccMaTpmBas TakXXe HOPMbl MHOCTPaHHOro, B TOM Yucre
aHr10-aMepuKaHckoro npasa. Kak MOXHO cyfguTb no aBTopedepaTy, B paboTe [JOCTATOYHO
rny6okKo wuccnefoBaHbl TPyAbl 3apy6eXHbIX Y4Y&HbIX, MOCBAWEHHbIE MPoGNEMEe JINYHbIX
HeVMYLLLeCTBEHHbIX MpaB aBTopa. BecbMa yMeCTHOW M yAauyHOW BUAWUTCA XapaKTepUCTUKa
reHesnca MOHATUSA JIMYHBIX MpPaB aBTopa W Cheunmdukn UX oxpaHbl B €BPOMENCKOW, aHrno-
amepUKaHCKOW topucnpyaeHLUn.

BTopoii naparpa nepBOW rnaBbl AuccepTauun MNOCBAWEH MeCTYy W POAN  JINYHbBIX
HeMMYLLECTBEHHbIX NpaB aBTopa B KOHTUHEHTa/IbHO-eBPOMENCKOM W aHr/10-aMepuKaHCKOM
aBTopckoM npase (cTp. 13 - 15 aBTOpedheparta); nepsBbld naparpad BTOPON rNaBbl
paccMaTpuBaeT NpoLecc CTaHOB/IEHUA MOpa/ibHbIX NpaB aBTopa B eBPOMNENCKON U POCCUNCKOW
umsunnctuke XIX Beka; TpeTuin naparpad BTOPOM rnaBbl uccriefyet 0CO6eHHOCTU MOpasbHbIX
NMpaB aBTOpa B aHr/I0-aMepnkaHCKOM npase. CTOMb Bblpa3uTeSibHblA BEKTOP CPaBHUTE/bHO-
NpaBoBOro MccrefoBaHNA OTHOCUTCHA K HECOMHEHHbIM AOCTOMHCTBAM paboThl.

ChenaHHble  AMCCEPTAHTOM  BbIBOAbI W aprymMeHTMpOBaHHble pPEKOMeHgauun o
COBEpLUEHCTBOBAHMIO 3aKOHOLATeNIbCTBa W NPaBOMNPUMEHUTENIbHOM NpakTUKM obnajatoT
[OCTaTOYHOW CTeneHb0 060CHOBAHHOCTU. Tak, NpoBefeH rny6boKuiA, rpaMmOTHbIA Y TBOPUYECKUIA
aHanu3 cofepXaHus MpaBa aBTOPCTBA W NpaBa aBTOpa Ha WUMSA, MNPELCTAB/NEHHbLIA B MepPBOM
naparpaje TpeTbeil rnaBbl AucceptauuMum. B cBeTe [JAHHOrO aHanuM3a KPUTUYECKU
npoaHanusnpoBaHbl HOpMbl 'K P®, B yacTHOCTM ero cT. 1265, apryMeHTMPOBaHHO NpeanoXeHa
HOBas pefakums n. 1ykasaHHoW ctaTbu (cTp. 11, 21 - 22 aBTOpedepara).

BbigeneH pag cneuu@uyecknx YepT NIMYHLIX NpaB aBTOpa, TaKMX Kak: BAUAHWE Ha WX
0CO6EHHOCTWN TOBapHbLIX CBOMNCTB NpousBedeHuUs (c. 8 aBTopedepata); OTCYTCTBME Y HEKOTOPbIX
N3 HUX OpraHWYecky HepaspbiBHOW CBSA3M C aBTOPCKOW NMYHOCTLIO; Hanmyme KOHKPETHOro
MOMIOXKNTE/IbHOTO COLEPXaHWs, He MO3BOMIAILLEro roBopnTb 06 WX CTPOro OXPaHUTE/IbHOM
xapakTtepe (c. 9 aBTOopedeparta).

Cypa no aBTopeepaty, Hay4Hble BbIBOAblI U Npejasaraemble aBTOPOM pPeKOMeHJauun ans
HOPMOTBOPYECTBa M NPaBOMPUMEHUTENLHON NPaKTUKX MOJIHOCTbKO COOTBETCTBYHOT KPUTEPUIO
[OCTOBEPHOCTU. [IpyM  MCNOMb30BaHUM COBOKYMHOCTM METOLOB HAy4HOro WCCnefoBaHus
(obLleHayYHbI  AManeKTUYeCKUIA  MeTO MO3HaHWSA, YHUBEPCa/ibHble Hayu4Hble MeTOAbl,
cneymanbHble METOAbl MPaBOBOM HayKu) M TeOPeTUYECKOW, HOPMATMBHOW W 3MMUPUYECKOW
OCHOB paboTbl fuccepTaHT (POPMYUPYET CEMb OCHOBHbIX MOMOXEHWI, BBIHOCUMbIX Ha 3aWuTy.
YKa3zaHHble TMOJIOXEHUS JNOTMYHO CMeAYHT M3 OCHOBHOIO COLEpPXaHus W CTPYKTYpbI
Jucceprauun, CornacyroTcsa ¢ UCMnosib30BaHHbIMU MeTO4aMu U NMpesMeTOM UCC/efoBaHuA.



Llenblid pag npeanioxXeHWn aBTOpa, M3MI0XKEHHbIX B aBTopedeparte, CBUAETENbCTBYIOT O
Hay4YHON HOBWM3HE wuccnefoBaHus. K uucny TakoBbIX cnegyeT OTHECTU MpeaioXKeHHoe
onpefjenieHne npaea Ha HENPUKOCHOBEHHOCTb npoun3sefeHns (c. 9-10 aBTopedepara).

[uncceptaHTOM copmMynMpoBaHO aBTOPCKOe ONpefeneHve MopabHbIX NpaB aBTopa Kak
HemaTepuanbHbIX  (HEMMYLLECTBEHHbIX)  WHTENNIEKTya/lbHbIX  NpaB,  06ecrneymBaroLmx
NHAMBUAYaNM3aLmMio NPon3BeeHNs U COOTBETCTBME BOMJOLWEHHOMO B HEM aBTOPCKOro 3amblcria
ero o6uiecTseHHOMY BocnpuaTuio (€. 19 aBTopedepara).

Ha oCHOBe TeOpeTMYECKMX BbIBOLOB [AMUCCEPTAHTOM MpPeasiokKeH pPag  U3MEHEeHWN
[leICTBYIOLLLEr0 3aKOHOAaTeNbCTBa - cTaTel 1265, 1266 (c. 11 aBTOpedepaTa).

Mpn o6welr NoNOXWUTENbHOW OLUEHKe AuccepTauMoHHOW paboTbl W.B. OBYMHHMKOBA,
cunTaeM HeobXOAMMbIM B pamKaX Hay4yHOM [WUCKYCCUM YTOYHWUTb MO3ULMIO aBTopa Mo
cnegyroLwmm sornpocam.

1. Bo BTOPOM MONOXEHWUW, BbIHOCMMOM Ha 3aliuTy, aBTOP YKa3blBaeT, YTO KBaindukaumsa
MOpasibHbIX MpaB aBTopa 04HOBPEMEHHO KaK INYHbIX HEUMYLLLECTBEHHbIX U UHTENNEKTYaNbHbIX
npaB o6pasyeT BHYTPEHHe TMNPOTUBOPEYMBYID  KOHCTPYKLMIO, MNPUBOAALLYID K  UX
NPUHAANEXHOCTU K ABYM MOAOTpacnaM rpaxgaHckoro npasa (CcTp. 8 aBTopedeparta). ITa
MbIC/b MONyYaeT pa3BuUTMe Takxe Ha CTp. 18-19 aBTopedepaTta, rge 0603HauYeHbl KOHKPETHbIE
Hopmbl K P®, npeacTtaBndiolimMeca aBTOpPYy HecorjiacoBaHHbIMW. B 3TOM KOHTEKCTe
XenatenbHbIM Obl10 Obl OTCYTCTBYHOLLLEE B aBTOpedepaTe MPOACHEHME MO3ULUK AUcCCepTaHTa
no BOMPOCY O TOM, Kakue WU3MeHeHWs noTpebyeTcs BHECTU B [eNCTBYOLLEE OTeYeCTBEHHOE
3aKOHOAATEeNbCTBO AN1A YCTPAHEHMA ONUCaHHOI0 NPOTUBOPEYNS.

2. B NATOM MOMOXEHWMW, BbLIHOCKMOM Ha 3alluTy, OTMEYaeTcs, UYTO HeLenecoobpasHo
NCNoMb30BaTb B KAuyecTBe  KBaMU(MMUUUPYKOLWMX MPU3HAKOB  HapylleHWs npaBa Ha
HENPUKOCHOBEHHOCTb MPOM3BEAEHMS MPUUMHEHME Bpeaa YecTy U penyTaluy aBTOpa, a TaKxke
ero uHTepecam (cTp. 9-10 aBTopedepaTa). B CBA3N C 3TUM BO3HMKAET BOMPOC: HE BCAKOE /N
HapyLleHne npaBa Ha HEMNPWKOCHOBEHHOCTb MNPOW3BEAEHMS O3HA4aeT MpUUMHEHVE Bpeaa
«INYHBIM, [YXOBHbIM, WHTENNEKTYaNnbHbIM» WIN «UHbIM, CBA3aHHbIM C MNPOW3BEAEHNEM»
MHTEpecam aBTopa? He JO/MKHO N NPUUYUHEHME Bpeaa MHTepecam aBTopa B NOA0GHbIX Cnyyasx
Mpe3toMUpPoBaTLCA?

3. Ha cTp. 17 aBTopedhepaTa o6pallaeTcs BHUMaHWe Ha TO, YTO BO MHOIMX MpaBoMopsiAKax
MOpa/ibHble MpaBa aBTopa NPMOGPETalT WMYLLECTBEHHbIE 4epThbl (Mepexoq Takux MpaB Mo
HacneACcTBY, YacTU4Has mepejaya WM Keasunepegauya no gorosopy). Couckartenb, 0fHAKO, He
YTOYHSIET CBOEr0 OTHOLUEHWS K OMWCAHHbIM HPUAUYECKMM KOHCTPYKUMSM. Ha 3aujmte
X0T€Noch 6bl YCbIlWaTh aBTOPCKOE MHEHME OTHOCUTENIbHO BO3MOXHOCTU U LLeNecoo6pasHocTy
3aMMCTBOBAHUS OTEYECTBEHHbIM TPaXAAHCKMM 3aKOHOAATeNbCTBOM (B HEKOTOPbLIX Chy4vasx
3aKpensoUIMM BO3MOXHOCTb OCYLLECTBNEHUS TPETbUMM NNLAMMN NINUYHBIX HEMMYLLECTBEHHbIX
npae aBTOpa) NoJ06HOr0 MHOCTPAHHOIO OMbITA.

3n0XKeHHbIe BOMPOCHI HE BAUAIOT Ha 06Liee 6/1aronpuATHOE BMeyaTieHne OT HacTosLL el
ANCCEePTALMOHHON paboTbl. Ha Haw B3rfsa, NPOBeAEHHOE aBTOPOM WCCMeAoBaHUe W
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MONyYeHHble BbIBOAbI CBMAETENbCTBYOT O BbICOKOW TEOPETMYECKOW UM MPaKTUYECKOW
3HAYMMOCTM TPyAa ANS HAYKN TPaXXAaHCKOro npasa 1 NpaBoONpPUMEHUTENbHON NPaKTUKM.

AwvccepTaunoHHoe uccnefoBaHne Ha Temy «J/IMYHbIE HEMMYLLIECTBEHHbIE MpaBa asTopa
Ha NPou3BeAeHVs HAayKu, IMTepaTypbl U UCKYCCTBA: NPaBOBas MpPUpPoAa U Codep>KaHue», no
aKTyaslbHOCTW, [OCTOBEPHOCTW, HOBW3HE U O0OOCHOBAHHOCTW  HAY4YHbIX BbIBOLOB MU
PEKOMEeHJAUNA, CTerneHW BKNafa B pa3BUTME HayKy T[paXK[aHCKOro npasa MOMHOCTbIO
COOTBETCTBYET TpeboBaHWAM, nNpeAbABAsSeMbIM K AgucceptauusmM, nNpeacTaBiseMbiM — Ha
COMCKaHWe Y4YEHOM cTeneHuW KaHauparta topuandeckmx Hayk (n. 9 m n. 10 «[onoxeHus o
NPUCYXXAEHUN  Y4YeHbIX CTeneHel», YyTBepXAeHHoro [locTaHoBNeHWem [paBUTeNbCTBA
Poccuiickoih ®epepaummn 24 ceHTabpa 2013 r.), a ee aBTop, OBYMHHMKOB /IBaH BMKTOpPOBWY,
3aCNY)XMBAET  MPUCYXXAEHMUA  YYEHOW CTeMeHW KaHAugata HOPUAMYECKMX  HayK O
cneymansHoctn 12.00.03 - rpaxpgaHCKoe npaBo; NpeAnpuHMMATENbCKOE MNpaBo; CeMenHoe

MpaBo; MeX/yHapoJHoe YacTHOE Npago.

HacTtoAwmuin 0T3biB  MOArOTOB/IEH KaHAMAATOM OPUAMYECKMX HayK, npodeccopom
Hes3roguHoii EneHoi JIbBOBHOW (KaHAupaTckas pAucceptayms 6blfa  3awuuieHa no
cneymanbHocTn: 12.00.03 - paxpgaHCKoe npaBo; NpeAgnpuHUMaTeNbCKOe MpaBo; CeMelHoe
npaBo; MeXAyHapoAHoe 4acTHoe npaBo), 644065, r. Omck, yn. 50 net Mpodcotosos, 100/1;
Ten. 8 (3812) 63-21-20; e-mail: kaf GP 302@mail.ru http://omsu.ru; KaHAMAaTOM
IOPUANYECKMX HayK  [JOLEHTOM Kadgeapbl rpaxpgaHckoro npasa ®rboOY BO «Owmckuii
rocyfapCTBeHHbI  yHuBepcuteT uM. ®.M. [ocToeBCcKOro» TeMHMKOBOW HaTanben
AnekcaHApOBHOI (KaHAMAaTcKasa gmccepTayms 6bina 3awmuieHa no cneymnansHoctu: 12.00.03
- [paxpaHckoe npaBo; NpeanpuHMMATE/IbCKOe MpaBO; CEMelHOe NpaBo; MeXAyHapogHoe
yacTHoe npaso, 644065), r. Omck, yn. 50 net Mpodcotosos, 100/1; ten. 8 (3812) 63-21-20; e-
mail: kaf GP 302@,mail.ru; http://omsu.ru); 06Cy>ieH 1 yTBEPXXAeH Ha 3acefaHuUn Kadeapsl
rpaxgaHckoro npaea @®rbOY BO «OMCKWIA rocyaapCTBEHHbIA YyHUBepCUTET um. D.M.
[ocToeBckoro» (npotokon Ne 1 oT «1» ceHTs6ps 2017 r.).

3aBesytolwasa KaheLpoil rpaxaaHCKoOro npasa (efepanbHOro rocyfapCTBeHHOro 61 4XXeTHOro
00pa3oBaTeNnbHOro  yupexpaeHuss BbicWwero o6pasoBaHus «OMCKUI  rocyfapCTBEHHbIN
yHuBepcutet um. ®.M. [locToeBCKOro»

3acny>KeHHbl topUCT PP, KaHANAAT HOPUANYECKUX HAYK,

npodgeccop EneHa J/IbBOBHa HeB3roguHa
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