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Juccepraums B.C. BuTko, mocBsillleHHas MCCIIE/IOBAHUIO [IPAaBOBOM
IPUPO/Ibl JIOFOBOPOB 110 CO3/IaHUIO IPOU3BE/ICHUH, HAIIMCAHA HA aKTYyallbHYIO TEMY.
Hopwmbl rpaxjaHckoro rmpaBa, IOCBSIIEHHbIE J0roBOpaM aBTOPCKOIO 3aKasa H
JIOTOBOpaM 110 CO3/IaHUIO CllyKeOHbIX NMPOM3BE/IEHUH, B HEJNOCTATOYHOM CTENEeHH
pacKpbIBAOT MPABOBYIO MPUPO/LY YKa3aHHBIX JOMOBOPOB, a JOTOBOPbI, HA OCHOBAHHH
KOTOPBIX CO3IAIOTCS MPOU3BEIACHUS HE CAaMMMM Y4YaCTHHKaMU TaKHX JOTOBOPOB, a
TPETHUMH JIMLIAMH, BOOOIIE HE YperyJIupoBaHbl AeHCTBYIOLIMM 3aKOHOAATEILCTBOM.
Ha nmpaktuke 3T0 nopoxaaeT Hemaso TpyAHocTed. HecMoTps Ha TO, YTO JOTOBOPEI
AaBTOPCKOTO 3aKa3a W JOTOBOPBI IO CO3JAHUIO CIYXKEOHBIX IPOU3BEICHHUN
HEOJHOKPATHO MCCJEA0BAIUCh B JOKTPUHE IPa)JaHCKOro IIpaBa, MHOIME BOIPOCHI

npoJoKar0T 0CTaBaTbCsl JTUCKYCCHOHHBIMHA HJIH cnabo HN3YYCHHBIMH.

B nmannoMm amccepranuoHHoM wucciaenoBanud B.C. BuTko nocraBun psa
33]a4, B YaCTHOCTU 110 BBbIABJIEHHUIO KBATM(PUUUPYIOLIMX [PU3HAKOB, OTIMYAOLIMX
JOrOBOPbI 0 CO3JaHHIO MPOM3BEIEHMH OT MHBIX [JOrOBOpoB B  cdepe
UHTEJ/UIeKTYallbHOH COOCTBEHHOCTH; BbIpabDOTKE MOHATUH J0OrOBOpa aBTOPCKOIO
3aKaza II0 CO3JaHUI0 [POM3BEJEHHUH, [OroBOpa O CO3JaHMHM  CIyXeOHbIX

HpOH3B€IICHHI71 K J10I0BOpa 3aKasa npousseneﬂuﬁ; ONpe/ICJIEHMIO MEeCTa YKa3daHHbIX



JIOTOBOPOB B CHCTEME TIpPakJaHCKO-IIPABOBBIX JOIOBOPOB; BbIPAOOTKE IOHATHS
«OpWUTHHAI MPOMU3BEICHUSA» U ero npaBoBoi cymHocTH. Cpasy oTmedy, 4TO aBTOp

YCIICNTHO CIpaBHJICAd ¢ PEHICHHUEM YKa3aHHBIX 3a/1a4.

K uucny Hambonee 3HAYUMBIX Hay4yHBIX HOCTHMIKCHHHM aBTOpa ClEAyeT
OTHECTH, B YaCTHOCTH, BBISBJICHHC KBATU(DUUMPYIOIIMX TIPHU3HAKOB [OT0OBOpA
aBTOPCKOIO 3aKa3a, J0TOBOpa Ha CO3JaHue CayKeOHOro NpoM3BEIEHHUS M T0TOBOpa
3aKa3a [POU3BEICHUS; BBIPAOOTKY [JOKTPMHAILHBIX OINpeIeNeHuH I0roBopa
aBTOPCKOTO 3aKa3a, JI0rOBOpa Ha CO3/aHHE CITYyKeOHOro MPOM3BENCHHUs M I0roBOpa
3aKasza IpPOM3BEIEHHMS; BbIBOJ CMEIIAHHOM XapakTepe A0rosopa paborojarens c

paﬁoTHHKOM, B TPYAOBLIC 00513aHHOCTHU KOTOpOro BXOAUT CO3JaHUE HpOI/I3BeﬂeHMﬁ H

Ap.

Juccepraumonnoe wuccienosanue B.C. Butko, Oe3ycnoBHo, obnanaer
HAy4YHOM HOBM3HOHK. bBoJblIMHCTBO mnpoGiem, KOTOpbIE aBTOP aHAJIW3UPYET B
JMCCepTallik, He TOJIYyYWIM OCBELIeHUS B JIMTEeparype, €CjM, KOHEYHO, He

[IPUHUMAaTb BO BHUMaHH€ MHOI'OYHCII€HHbBIC ny6nm<aunn caMoro auccepraHTa.

Cnucok padot B.C. Butko siBisietcsi BecbMa BIeYaTAAOLMM: 32 CTaTbH, U3
KOTOphIX 22 omyGIMKOBaHbI B )KypHajiax, BKJIOYeHHbIX B nepedeHb BAK, a takxke
yeThlpe MoHorpaduu. He Besikuil couckarenb CTENEHH TOKTOpa IOPHIWYECKHX HayK

MOJKET TPe/ICTAaBUTh TAKOH CITUCOK Iy OJIMKaLMi.

BwMmecTe ¢ TeMm, o aucceprauuoHHoit padote B.C. BuTko, KaK M 110 BCAKOH
TBOPYECKM CaMOCTOSITETBHOM paboTe, MOryT ObITh BbICKA3aHbl HEKOTOpPbIE

3aMCYaHHA.

1. Tak, OTHUM M3 BBIHECEHHbIX Ha 3aILUTY IOJ0XEHHS ABISETCS BbIBOJ
aBTOpa O TOM, YTO IIOHATHE «OPUIMHAJ MPOMU3BEJIEHUS» MPUMEHUMO HE TOJIBKO K
MPOU3BE/IEHUSIM  M300pa3UTeIbHOIO0  MCKyccTBa  (IPOM3BE/ICHHs  JKUBOIIMCH,
CKYJBIITYpbI, IpapyKH, Ju3aiiHa, rpadudeckre pacckasbl, KOMMKChbI W JIp.), HO U K
JUTEPaTypPHBIM Tpou3BesieHusiM». [Ipy 3TOM 1MOJ OpUIrMHAIOM TPOW3BEJIeHUs

[TOHUMAETCH MaTepHaﬂbeIﬁ HOCHUTE/Ib, B KOTOPOM I[€PBOHA4YA/IbHO 3dKpeIli€Ha



(oTobpakena) cosjlanHas oObekTuBHas (opma (npoussejeHue) asropom (ctp. 18
aBTopedepara). He odenp MOHATHO, B Y€M COCTOMT Hay4yHass LEHHOCTb JAHHOIO
BLIBOJA. |IpUMEHUTENTBHO K TPOM3BEACHHSM H300pa3sUTEILHOTO HMCKYCCTBA 3TO
OTIpaBIaHoO, TaK KaK 3/1eCh €CTh CMBICI MPOBOIWTH Pa3jIHuMe MEXAY OPUTHHAIOM U
KonussMH Tpow3BedeHus. Ho 3adem BooOlNEe BBIACIAATL TOHITHE «OPHUTHHAI
NpousBeeHUs» Yy JIMTepaTypHeIx mpousBeneHuit? Kpome Toro, ecnu yx ObITh
MocaeIoBaTeNbHbIM, TO CJ€l0BaJ0 Obl TOBOPUTH 00 OpHMIMHAIAX JIHOOBIX

NpoU3BeIeHHI, a He TOIbKO JTUTEPATYPHBIX.

2. B nonoxeHuu, BBIHECEHHOM Ha 3auty o Ne 4, yTBepikaaercs, YTo B
0053aTe/ICTBO, BO3HHUKILIEE M3 JOrOBOpa aBTOPCKOIO 3aKa3a, MOXKET BXOJHUTb
TpeboBaHue ymnatel HeycTolku. To  0OCTOATENBCTBO, 4YTO  HCIIOJHEHHUE
00s13aTeNIbCTBA 110 CO3AHUIO MIPOM3BEIEHUS MOKET ObITh 00€CIeYeHO HEYCTOMKOM,
spisercs o4eBUAHLIM. (OJIHAKO B JIOKTPUHE TPAXKIAHCKOIO IIpaBa HE IPHHSTO
BKJIIOYaTh TpeboBaHHe 00 yIuiaTe HeyCTOMKH B cojepkaHue oOs3arenbcTBa. Benb
3TO MPOCTO CAHKIMS M obecrieduTelNbHass Mepa, YCTAHOBJIEHHas Ha Cllyvau

HEHUCIOJIHEHUS 00s3aTeIbCTBA.

3. TMonoxxenue Ne 6 BbI3bIBAaeT Clie/lyrOlIMe BOMpochl. Bo-nepBoiX, Ha MOH
B3[JISIJ, B HEM MMEIOTCS OYeBH/Hble MNMpOTUBOpeuHs. Tak, ¢ OJIHOH CTOPOHBI,
YTBEPXK/AETCHA, YTO KOHCTUTYUPYIOIIUM MNPU3HAKOM JIOTOBOpA aBTOPCKOIrO 3aKasa
SIBJISIETCS CO3[aHME TIPOM3BEICHHME W Tepelada ero B MoNb3oBaHHe 3aka3duky. C
Jpyroil CTOPOHBI, jAajiee YTBEPXKIAeTcs, 4TO KOrja MOMHMO 3TOTO CYLIHOCTHOTO
MpU3HAKa B JIOTOBOP ABTOPCKOTO 3aKa3a BKJIIOYAETCH YCAOBHE 00 OTYYKICHHUH
HCKJIIOYUTETBHOTO TIpaBa MM JIMIEH3MOHHOTO J0roBopa, TO JOTOBOP CTaHOBHTCH
cMellaHHbIM. BO3HUKaAIOT CleayloliMe 3aKOHOMEpPHbIE BONPOCHI: YTO MOHUMAETCS
JIMCCEPTAHTOM MOJ] Tepeayeil Mpou3BeJIEHUs Ha COOTBETCTBYIOIEM MaTepHalbHOM
HOcUTelle B IOJIb30BaHME 3aKa3uMka? Ha kakoM [paBOBOM OCHOBaHMM 3aKa34uMK
OyIeT OCYIIECTBIATh MOJb30BAHUE [IPOM3BEJEHUEM, ME€PEAHHOE €My MO JOroBOpPY
aBTOPCKOTO 3aKa3a, €CjId ATOT JOrOBOP He NpeldyCcMaTpUBaeT Nepefayd 3aKazuuKy

kakux-1u00 npaB? Eciu ke y 3aka3uMKa BCe-TaKM BO3HMKAIOT KaKHWe-TO IpaBa Ha



MCIONIE30BAHUE TPOM3BEIICHHS. M3 «HHCTOI0» J0roBOpa aBTOPCKOIO 3aKasa, To
MOYCMY NIHCCEPTaHT YTBEPXKAAET, NaHHBIH AOrOBOP He onocpenyer oOpalieHne

HCKIIIOYHUTEJILHOTO MpaBa?

ﬂanee, B 3TOM XK€ TIIOJIOKECHHE SBHO He CTBIKYIOTCA Jpyr Apyrom
YTBEpXKIacHUSA dBTOpa, coJepiKaluuecs B 36331_[8)( BTOPOM U TPETHEM: B IICPBOM M3
HHUX YTBEpXIaeTcs, YTO IIPH BKIIKOYEHHHU B AOTOBOp aBTOPCKOIrO 3aKasa YCIIOBHH 00
OTHYXXACHHH MCKIHYUTEIHLHOTO npaBa HJIHM JHIEH3HOHHOIO AOroBopa HaJIULO
CMEIIaHHBIH AOTOBOpP,; OOHAKO B TpEThEM 36331_18 AUCCEPTAHT 00BABIIAET AOTOBOPBI
dABTOPCKOI'0 3aKasza ¢ 2THMHU YCIIOBHSIMHU OTHEJIbHBIM BUIOM AOTOBOPOB aBTOPCKOI'0

3akasa (ctp. 20 aBTOpeepara).

4. He siceH cMBICT yTBepXIeHHS B MONOKEHUH Ne 8 o rTom, 4ro npu
CO3MaHHH  CIy)KEOHOTO  MpPOU3BeIeHUS aBTOP  CO3J@eT MPOU3BENEHHE Ha
«MaT€pHATBHOM HOCHTENe, NPUHALIeKAEM pPaboTOAATeNo). A eciu paboTHHK
3aDUMKCHPOBaN  ciyxkeOHOe [Ipou3Be/icHHe Ha CBoed (uleluke #IM Ha
NpHHA/UIeKalleil eMy Oymare 3To yike He Oyzer ciyeGHBIM NpoH3BeneHHeM?
Bumumo, paGortonarens craHoBuTCH COBCTBEHHHKOM MaTepHaIbHOTO HOCHTEJs

JIALIB I10CJIE€ TOr0, KaK aBTOp nepenacr EMY 3TOT MaTepHaJIbeIﬁ HOCHTEJIb.

B 510M e nonoxenue comepxutes eme o1HO HeTouHOE YTBEpPXKIEHHE, U3
KOTOpOTO ClleyeT, 4T0 J0roBOp O CO3JaHMH CITyX)eGHOro TIPOM3BE/ICHUST MOMKET
Mpe/lycMaTpuBath 1100 nepenady paGoOTO/ATENO0 HCKIIOYHTEILHOIO npaBa Jinbo
ITpaBO Ha UCII0JIb30BAHKHE HA YCIOBUSX NPOCTOMH JIMIIEH3HH. CrpammBaercs, nouemy
K€ TaKOH JIOTOBOP He MOXET MpejlycMaTp1BarTh repejiady paboTonatesto mpas Ha

OCHOBC HCKIIIOUYHUTEIILHOW JTHLCH3UN?

Hakoneu, 3nmeck ke yrBepwnaercs, uro JIOTOBOP O  CO3/1aHUM
POU3BCACHMS HE SABJISETCS PaCHOPSAMTENbHON cenkoi. Ho B€/lb CaM aBToOp
CTpAaBCATTHBO TIPU3HAET, YTO HM3HAYAIBHO MCKIIOYUTETBHOE NpaBo BO3HMKAET Ha
CTOpOHE  aBTOpa-paboTHHMKa (cTp. 22 aBTOpedepara), KOTOpbIHi  mpenaer

IIPOHU3BEACHHE HA MaTepHaJIbHOM HOCHTEIE paGOTo,uaTemo.



5. M3 cka3aHHOro B nojoxeHuu Ne 9 Mbl y3Haem, 4To JIOrOBOP O CO3/[aHHH
CIIyKeOHOIo IpOU3BEICHUS IO CYTH TMpeACTaBIseT coO0OH IOTOBOp aBTOPCKOTO
3aKa3a, KOTOPLIA 00/1aJaeT JIMIIb HEKOTOPbIMH OCODEHHOCTSIMH, BBITCKAIOLUITUMH H3
CBA3aHHOCTH aBTOpa M paboTonaTens TPyAOBBIMH OTHOIIeHHsAMH. Eciu 310 Tak, To
HAaCKOJIBKO OIpaBAaHHOM sABIIseTcss BOOOILUE MIes BBIIACIATH JaHHBIM TOTOBOP B
oraenbHbl BUA? He noruyHee nu cyutath ero oco0o0i pa3HOBHUIHOCTBIO OTOBOpa

ABTOPCKOI'o 3aKa3a?’

6. K coxanenuro, auccepraHT ocTaBuwil 0Oe3 BHHMaHHi JOCTATOYHO
paclpoCTPaHEHHYH) Ha IPaKTHUKE CUTyalluio, Korja cly:keOHoe Mpou3BeneHue
co3aaercsi pabOTHUKOM B YCIOBHSX OTCYTCTBHUS KaKoro-Jin0o JO0roBopa Ha 3TOT CYET
¢ paboronareneM. XoTenochk Obl, 4TOOBI aBTOP paccMOTpe MOJOOHYIO CUTYallMIO Ha

3alllMuTeE.

7. BecpMa crniopHO# IpecTaB/seTcs MO3ULIMs aBTOpa 10 MOBOY 10roBopa
3aKasa npousBeneHusa. B nonoxenun Ne 11 guccepraHT 3asBiiser, 4TO 00S3aHHOCTH
UCIIOJIHUTEINISL CBOJATCS K IOPUOMYECKUM JEWCTBUSM (3aK/IIOYEHHUIO JO0rOBOpa C
aBTOpPOM I[pOM3Be/IeHHs) M (aKTHUYeCKUM JIEHCTBUSIM, COCTOSIIIIMM B [epejaye
IIPOU3BE/ICHUS 3aKa3uyuKy IyTeM I[iepejlayd marepualibHoro Hocuress. Mcxons us
3TOM II03MLIMM, II0JY4YaeTCs, YTO 3aKa3yuK [0 JIaHHOMY JIOTOBOpPY BOOOIE He
[OJIy4YaeT HUKAKUX [paB Ha MCII0JIb30BaHUE Npou3BeieHus. Ha kakoM ke nmpaBoBom
OCHOBaHMM OH Oyzxer wucnoas3oBaTh mnpoussencHue? IlpaBma, B cienyrouem
BBIHECEHHOM Ha 3allUTY TI0JOKEHUU TOBOPUTCS, YTO [JOrOBOP 3aKaza MOXKeT
BKJIIOYAaTh B ce0s YCIOBHE O Teperaye 3aKa3dMKy HCKIIOUHTEIBHOTO TpaBa MM
MpeA0oCTaBIeHUE MpaBa Ha MCIOJIb30BaHUE MPOU3BEIEHUS. JTO YTBEPKIACHHUE JIUIIb
MIOJATBEPKIAAET MBIC/Ib JTUCCEPTAHTA O TOM, YTO JOrOBOP 3aKa3a MOXKET HE BK/IHOYATh
B ce0s mepeayy 3aKka3yMKy Kakux-1M0o0 mpaB Ha mpousBeneHue. Eciau 3710 Tak, To

HMCIIOJIB30BAHHUE ITPOU3BEACHHA 3aKa34YMKOM TPYIHO 6}/}16'1" I[MPHU3HATh 3aKOHHBIM.

CﬂenaHHue 3aMeéydydaHus, KakK BHAHO M3 HX COAEpPIKaHHA, HOCAT
,E[HCK}/CCHOHHBIH XapakKTep U HH B Koeu MEpE HE K0J1eO/II0T BBICOKHX JOCTOHUHCTB

pabdotel B.C. Butko. [uccepraumss B.C. Butko orBeuaeT BceM TpeOOBaHMAM,
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MpeaAbsBIsIEMbIM K KaH/IMJIATCKUM JIACCepTalusaM, a €€ aBTOp 3acily’KuBaeT

NIPHUCYKICHHA CMY y‘IEHOﬁ CTCINCHU KaHAWdaTa IOpHIHYCCKHX HAVK.

[Tpodeccop kadeapsl rpax/aHCKOro Mpasa M IIpolecca HOPHIMYECKOro

dbaxynsreta HUY &Bpiciias mkona skonomuku» (CI16 gunnan), n.10.H.,
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