OT3bIB

Ha aBTOpedepaT Auccepraunud Burko BsivecsiaBa CtanuciiaBoBHYA 1O TeMe
«IIpaBoBasi  mpHpoJa  JOTOBOPOB 1O  CO3JAHHIO  [POU3BEJEHHII»,
NpeACTABJICHHON HA COHCKAHHE YYEHOH cTelmeHH KaHAHIATA HOPHIHYECKHUX
HayK no CHeuHaJbHOCTH 12.00.03. —  I'paxpanckoe npaso;
NpeanpHHEMATEILCKOE NMpPAaB0; CeMelHOoe NMPaB0; MeKIAYHApPOJAHOe YacTHOe
npaso

AKTyaJIbBHOCTh JIUCCEPTAIlMOHHOM paboThl 00yCIOBIEHA 3HAYHMOCTBIO
JOTrOBOPOB IO CO3JaHMIO IIPOU3BEJEHUH HAyKH, JHUTEpaTypbl M HCKYCCTBa,
IIOCKOJIBKY  POCCHHCKOE  3aKOHONATENbCTBO  CBS3BIBAET  BO3HHKHOBEHHE
WHTEJUIEKTYalbHbIX IIpaB M OTHOIUEHHH MO HMX OCYIIECTBICHHIO, 3alllUTe |
pacmopsDKEHHI0O ¢ MOMEHTOM  BBIPQKEHHs  yKa3aHHbIX IPOU3BEACHUH B
00BeKTHBHOHI (opMe — HX co3aHreM. HecMOTpst Ha MOApOOHYIO periaMeHTallio
B I'paxnanckom komekce P® (manmee — I'K P®) Bompocos mepexoga u
pacrpeJie/ieHiss  HCKJIIOYHMTENBHBIX [paB B  paMKaX TaKWX JOTOBOPOB,
HEYIOBJIETBOPUTEIBHO YpEeryJIMpoBaHbl COOCTBEHHO OTHOIIEHHS I10 CO3JAaHHIO
MIPOU3BEJIeHU. ABTOp OTMeYaeT, YTO B OTJIMYME OT JOrOBOpa aBTOPCKOIO 3aKasa
NPUMEHHUTEIBHO K  CiIy)KeOHbIM npou3BeneHussM (cr. 1295 T'K P®) u
NPOU3BE/ICHUAM, CO3JaHHBIM 10 3akazy (ct. 1296 T'K P®), orcyrcTByIOT
CaMOCTOSTEIIBHBIE JIOTOBOPHBIE KOHCTPYKLIHH, YTO CBHIETEJILCTBYET O Mpodee B
MpaBe M HECOBEPIIECHCTBE 3aKOHOJATENILHOrO perynupoBaHus. Kpome Toro, B
paboTe MojuepKUBaeTCs, 4TO B JOKTPHHE HE JOCTHIHYTO E€JMHCTBO HAy4YHBIX
nosuuuu ] 06 oObekTe, mpeaMeTe, IPAaBOBOM IPUPOJAE BBIIEYKA3aHHBIX
JIOTOBOPOB, TIO9TOMY 5TH BOIPOCHl COCTAaBJSIIOT pealibHyl0 IpodiieMy U
HYXKJIAIOTCS B UCCIIEIOBAHHH.

HecMoTps Ha Hamune HayyHBIX paboT 110 OTAEIBHBIM BOIIPOCAM JOTOBOPOB
O CO3[aHHM IIPOU3BE/JICHUM, KOMIIJIEKCHBIM aHalu3 MpoOJeM, MOJAHMMAaeMBIX B
HACTOSAIIEM  HAy4YHOM  HCCIIEZIOBAHUHM, OTCYTCTByeT. ABTOp  oOmpeJelser
CYIIECTBEHHbIC YCJIOBHs JIOTOBOPOB O CO3JIaHMM IIPOU3BE/IEHUH, aHAIU3UPYET UX

NpPaBOBYIO IMPHPOJY M COAEp:KaHHe, a TakxkKe TpetaraecT psja Mep 1o
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COBEpILEHCTBOBAHUIO 3aKOHOIATENECTBA 00 MHTEIIEKTYaIbHOM COOCTBEHHOCTH Ha
OCHOBE pacCcMaTpHBAaeMBbIX UM TEOPETHMYECKHUX KOHCTPYKLHMN M MNOHATHH. Takum
obpazom, paboTta oTiauvaeTcst Kak JOKTPHHAIBHON IITyOHHOM, Tak ¥ IIPaKTHUYeCKON
HaIlpaBJIEHHOCTBIO.

JUIss IOCTHXKEHMSI LeJM HCCIEe0BaHUSl aBTOPOM ITIOCTABIIEHBI M PELIEHBI
CJIEYIOIIHE 3aJa4vM: BBISBICHBl KBATH(PHUIUPYIOIIME MPHU3HAKH JOTOBOPOB IIO
CO3JJaHUIO IIPOU3BENEHUN MU HMX OTIPAaHHYEHHsI OT CMEXHBIX J0TrOBOPOB;
BeIpaOOTaHBl MOHATHS, ONpEIeNeHbl NPU3HAKU, OOBEKTHI, MPEAMEThl U MPUpPOIa
TaKMX JIOrOBOPOB, KakK JOroOBOpP aBTOPCKOIO 3aKas3a, JOroBOp O CO34aHHU
CIly)KeOHBIX IIPOM3Be/IeHHH ], TOroBOp 3aKa3a MPOU3BEACHUHN; OINPeIesIeHO MEeCTO
yKa3aHHBIX JIOTOBOPOB B CUCTEME I'PaXKAaHCKO-IIPABOBBIX JOIOBOPOB; BBIPAOOTAHO
IIOHATHE «OPUTMHAJI IIPOU3BEIEHUA» U OIpe/ielIeHa ero NpaBoBasl CyLIHOCTb.

IIpumedaresnbHO, 4YTO aBTOpP  pas3fessieT TIOHSTHUS  JIOTOBOPOB  Ha
HETIOCPEACTBEHHO CO3/IaHMe IIPOM3BEJEHUs M JIOTOBOPOB Ha pacropsbKeHue
HCKJIFOYUTEIBHBIMY ITPpaBaMH (JOTOBOP 00 OTYYKIAEHMH UCKITFOUYMTEIBHBIX IIPaB |
JMIEH3UOHHBIH JIOTOBOP) M YyKa3blBaeéT Ha BO3MOJXKHOCTH HX aBTOHOMHOIO
cymecrtBoBanus (ctp. 11, 20 aBropedepara). JuccepranT NpUXOJUT K BBIBOJY O
TOM, 4YTO HET JOCTAaTOYHBIX OCHOBaHMHU[ & JUIS KBaldu(UKAIMH JOroBopa
aBTOPCKOI'O 3aKa3a HH KaK JOTroBOpa MOJApsAa, HU KaK CMEILIaHHOI'O A0roBopa,
ITIOCKOJIbKY KOHCTHTYTHBHBIM IIPH3HAKOM JIOIOBOPAa aBTOPCKOIO 3akasa sIBIISETCs
UMEHHO CO3JIJaHHE€ aBTOPOM IIPOM3BEICHUA M Iepefada €ero B I0JIb30BaHHE
3aka3yuky (ctp. 19). CrnenoBarenpHO, B KayecTBE CMEIIAHHOTO JOroBopa
HaJUIe)KUT KBaIU(pHUUUpOBaTh He caM Mo cebe JOroBOp aBTOPCKOIO 3aKasa,
KOTOPBIM II0 CBOEH IIPaBOBOM NpUpOJE TaKOBBIM He SBISIETCS, a JIOTOBOD,
BKJIIOYAIOIIWH B ce0s DJIeMEHTBl JIOroBopa aBTOPCKOIO 3akasza (co3gaHue
MPOM3BEJEHNUA) W JIMIEH3HOHHOTO JI0roBOpa WM JOroBopa 00 OTUYKICHUH
HCKIIIOYUTENIBHOTO IIpaBa.

JluccepTaHT BEpHO OTMEUYaeT OTCYTCTBHE B POCCUHCKOM 3aKOHOJATENIbCTBE
KaTeropuyd NOroBOpa O CO3JaHUU CIY)KE€OHBIX MNPOU3BEICHHMI M yKa3bIBaeT Ha

CyIIeCTBOBaHHE ,ZIOKTpHHaJ'IBHOI‘;I JUCKYCCHUHM O HallM4YUM MW I1pPHUPOJE TaKoIo
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JIOrOBOpa. ABTOp NpHAEPKUBAETCS MJEH O CMEIIaHHOM XapakTepe I0roBopa o
CO3JIaHHHU CIIY)KeOHOro MPOU3BEACHMS, MOAUEPKUBAsi, YTO OH COJIEPIKHUT YCJIOBHU,
IPOUCXOSIIIAE M3 JIOTOBOPOB, PEryJIMpPYEMBIX IBYMsI OTpac/siMd TIlpaBa -
TPYZOBOrO (TPYAOBOM JOrOBOP) M TIPAXKTAHCKOIO (I0OroBOp aBTOPCKOrO 3aKasa)
(ctp. 21). B TOM OTHOIIEHMHM MO3ULMUSA aBTOpa OTIMYAETCA OT TOYKH 3PEHHUs
MHOTHX HCClIeloBaTeNleld, NMPUXOMSIIMX K BBIBOJY O CMENIaHHOM XapakTepe
JIOroBOpa O CO3JIaHHU CITy)KeOHOTO TpPOU3BE/IEHUs] B CBA3M C HaJIM4YHEM B HEM
3JIEMEHTOB (CYIIECTBEHHBIX YCIOBHI) HE JOroBOpa aBTOPCKOI0 3aKasa, a J1IoroBopa
00 OTYy)KIEHHH HCKJIIOYUTELHOIO IpaBa MM IpaBa UCIIOJIb30BAHMS CO3aHHOIO
npousBe/eHus. [oBops 0 mNOpsAKe INepexoja HCKIIIOYMTENBHBIX TIpaB Ha
ciny)keOHOe  TIpOM3BeJeHHMEe, JUCCEPTAHT [ojlaraeT, 4YTO TakKoi Iepexo]l
OCYIIECTBIISIETCS HA  OCHOBAaHWH  T'PaKIAHCKO-TIPABOBOro  00s3aTesIbCTBa,
BBITEKAIOILETO U3 JI0rOBOPa O CO3JaHHMU CIIyeOHOro Ipou3BeieHns (cTp. 22).

Anamusupys nonoxenuss ['K PO o gorosope 3akasza, aBTOp NPHXOJHT K
BBIBOJIY, YTO 00s3aTeJIbCTBO, BO3ZHHUKAIOIIEe W3 JIOrOBOPa 3aKa3a, BBUIY TOTO, YTO
MOJPSAIYMK HE MOJYKET OBITH TBOPLIOM IPOHM3BECHHUS, HE COJEPKHT O0A3aHHOCTH
co3JaTh IPOM3BEICHHUE, a 3aKIOYaeTcss B COBEPIICHHUHU: 1) IOPHIMYECKHX
NEeWCTBUI, HampaBlIeHHBIX Ha olecredeHue CO3JaHus IPOU3BEICHHS —
3aKJIIOYeHHs] JIOroBopa C aBTOPOM (paOOTHMKOM) O CO3JaHHH MPOU3BEJICHHS,
SBJISTFOILIETOCS [IPEJIMETOM JIOTOBOpa aBTOPCKOrO 3akasza (J0roBopa O CO3JaHHU
cy)keOHOro TmpousBe/ieHUs), 2) (aKTHUeCKUX JAeHCTBHI — B Iepenaqe
IIPOU3BEJICHHs B I0JIb30BaHUE 3aKazuuky (ctp. 24). OTmevaercs, 4TO B paMKax
JIOTOBOpa 3aKasza MOJAPSAYUK (MCIIOJHUTENIb) HE SBISETCS HENOCPEeICTBEHHBIM
aBTOPOM CO3/1aBa€MOr0 IPOU3BEJIEHUS, YTO BBIJENSET €ro Ha (POHE OCTaIBHBIX
JIOTOBOPOB O CO3JIaHMM Mpou3BeaeHui (ctp. 25). Hakoneu, auccepranT orMedaeT
0co0yI0 MpaBOBYIO NMPHUPOJY YKa3aHHOIO J0roBOpa M IO aHAJIOIHMHU C JIOrOBOPOM
aBTOPCKOI0 3aKasza IPU3HAET ero O0COOBIM Ipa)(aHCKO-IIPABOBLIM JOTOBOPOM
(cTp. 25).

HecMoTpsi Ha HaJWyhe HECOMHEHHBIX JIOCTOMHCTB HAacTOsAlIEH padoThl,

CIICOAYET OTMETHTE U PsiJ] CIIOPHBIX MOMEHTOB, en MMPUCYIITHUX!
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l. Kak Obuto oOTMeudeHO paHee, aBTOp JOKa3bIBaeT, 4YTO MPEJMETOM
JIOTOBOpa 3aKa3a INPOU3BEICHUN SBISETCS HE HEIOCPEACTBEHHOE CO3JaHue
IIPOU3BEJICHUSA, a COBEPIICHHE OpraHU3allMOHHBIX JIEMCTBHUH, OIOCPEIOBAHHO
BIEKYyLIMX CO3JaHue MPOU3BENEHHs, U Iepelada IOCIEeAYIOIIUX pe3yJbTaToB
3aKa3uMKy (Hampumep, cTp. 9 aBropedepara), 4YTO, OJHAKO, ITPOTHUBOPEUUT
OykBanbHOMY comepkanuio 1. 1 cr. 1296 T'K P®. Tlpencrasmnsiercs, 4TO
JIACCEPTaHTy ClieAyeT IIOSCHUTh OTCTAaMBaeMyl0 KM IIO3ULHIO U, BO3MOXKHO,
[IPeJIOKUTE HHOH c1tocod dopmynupoBanus HazBaHHOM HOpMBI B 'K PO.

2. B BBIBOJIE K JUCCEPTALIMOHHOMY MCCJICIOBAHHMIO aBTOP YKa3bIBaeT, YTO
IIOHATHE «OPHUTMHAJ NPOU3BEIAECHUS» NPUMEHUMO HE TOJBKO K IPOU3BEJIEHUAM
M300pa3UTEIBHOTO HCKYCCTBA, HO M K JIMTEPATYPHBIM IPOHU3BEIEHHUSIM (CTp. 9).
Xorenock OBl yclbllIaTh IOSCHEHUS aBTOpa B KOHTEKCTE TOro, 4dYTO B
3aKOHOJIATEBCTBE YK€ MCIOJIb3YeTCs 3Ta KaTeropus: Hamnpumep, ct. 1291 'K PO
OTHOCHUT K OPHUIHMHAIY INPOU3BEJICHHUS, CPEIX IMPOUEr0o, PYKOMUCH JIUTEPATYPHBIX
npousBeneHui, 1. 2 cr. 1292 I'K comepkuT ykazaHue Ha OpUTHHAI IPOU3BEICHUS
apxXuTeKTypsl (B cuiy 1. 1 ct. 1259 'K npousBeneHus apXUTEKTYpPhI HE SBISIOTCS
IIPOU3BEICHUSIMU H300pa3uTeIbHOr0 UcKyccTBa), 1. 2 ¢r. 1293 'K P® — npaso
CleI0BaHHE B OTHOILICHUH aBTOPCKHUX PYKOMMCEH JMTEPaTYPHBIX U MY3bIKQJIbHbBIX
IIPOU3BEJICHUH.

3. B maToM BBIBOZE K JHCCEPTAMOHHOMY WCCIICOBAHHIO JIUCCEPTAHT,
npeayiaras  aBTOPCKOE IIOHATHE JOroBOpa aBTOPCKOIO 3aKas3a, BBIACISET
0043aHHOCTb aBTOpa IepelaTh CO3JaHHOE IIPOM3BEICHHE 3aKa34yuKy B
nojs3oBanue (ctp. 10). OgHako B OTHOIICHHHM IPOU3BEICHHUH, SBIISIOIIUMUCS
pe3ynbTaTaMH HHTEJJIEKTYaJbHOW NEATEeNIbHOCTH, HE MOXET OCYILECTBIIATHCA
[10JIb30BaHKe, IOCKOJIBKY 3TO KaTeropHsi BEIIHOrO MpaBa, a WHTEJIEKTyalbHbIe
[paBa He 3aBHUCAT OT IpaBa COOCTBEHHOCTH W MHBIX BEIIHBIX I[IpaB Ha
MaTepHaJIbHBI HOCHUTENb, INpeAcTaBisis co00i 0coOBIi O0BEKT TIpa)IaHCKUX
IIPaBOOTHOILEHUH, OTIIMYHBIH oT Bemei (1. 1 cr. 1227 'K P®). Eciu nqucceprant

HMEJI B BUAY IIPEAOCTABICHNE 3aKa3uHKYy IpaBa UCIIOJIb30BAHHS ITPOU3BE/IEHHU A, TO

9TO IMPOTHUBOPEYHUT KakK ,HeflCTByPOLL[eMy 3aKOHOIAaTEJIbCTBY (BOBMO}KHOCTL
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OTYY>KIE€HUsl MCKIIIOYUTENBHBIX [IpaB WIIM IPeJOoCTaBIIeHHEe MpaBa HCII0Ib30BAHHS
— 1. 2 cr. 1288 T'K P®), tak M mO3MIMHK JWCCEpPTaHTa, TOCKOIBKY OH BBIEISET
TaKue JIOTOBOPBI aBTOPCKOTO 3aKas3a, B KOTOPBIX IIpeJyCMOTpeHa Iepeaada
UCK/IIOYUTEIBHO MaTepUaJIbHOTO HOCHUTEJIS Oe3 pacnopsi:KeHUs
MCKITFOUUTEIbHBIMY ITpaBaMu (cTp. 11, 20). AHasoruyHas CUTyal(us BO3HUKAET U B
OTHOLICHHH MaTepUabHOIO HOCUTEIA, KOTOPBIH MOJKET OBIThH IMepeaaH Kak B
COOCTBEHHOCTB, TaK M BO BpeMeHHOE MoJb30Banue (a63. 2 1. 1 cr. 1288 'K PD).
Taxum obpaszom, npecraBieHHast TO3UIMA aBTOPA TPeOYeT MOSICHEHHS.

4. Jlucceprant, aHalIU3Upys CyIIeCTBEHHBIE YCIOBHUs JJOrOBOPA aBTOPCKOTO
3aKasa, BBIAESET OOLIMK NepedeHb TaKHX YCIOBHIi: TIPEIMET JI0roBOpa; CPOK
CO3IaHUs TPOU3BEICHUS; U BO3ME3/IHBIX TOTOBOPOB — pa3Mep BO3HArpaKIeHHs
(ctp. 19). Onnako BO3MOXHO I B Ciydae, KOLJA BO3ME3JIHBIH JOTOBOD
aBTOPCKOr0 3aKa3a He COJICPXKHT DJIEMEHTOB JIMLIEH3UOHHOTO JOroBOpa WIIU
JI0r0BOpa 00 OTYYXAE€HWHM UCKIIOYUTENHHOTO IpaBa, ONpejelieHHe ero IeHbl Ha
ocHoBaHMH II. 3 CT. 424 'K P® B orcyrctBue B c1. 1288 I'K P® ykazanus Ha
HE3aK/IIOYEHHOCTh  Takoro jmgorosopa? M3 Tekcra aBropedepara Henbss
OZIHO3HAYHO CJIeJIaTh BBIBOJI, CYMTAET JIM aBTOP, YTO pa3Mep BO3ZHATPAXKIECHHUS B
BO3ME3/IHOM JI0rOBOpE aBTOPCKOIO 3aKa3a sIBJIETCS CYIIECTBEHHBIM YCIIOBHEM BO
BCEX CIy4asX WM TONIBKO IIPM HAJIMYMH B HEM DJJIEMEHTOB JIOTOBOPOB O
pacropsHKeHUH UCKITFOYUTENIbHBIME ITPaBaMHu.

Cretyer OTMETHTB, UTO BBICKa3aHHBIE 3aMEYaHHs HOCAT JMCKYCCHOHHBIX
XapakTep, a TEOPETHYECKHE IIOJIOKEeHHS JAaHHOIO HCCIIeNoBaHus 00J1aJaioT
HECOMHEHHOH HayYHOH LEHHOCTBIO M MOTYT CIIYXKHTh IPOYHBIM (YHIaMEHTOM
JUA JANTbHEHIIEr0 U3y4YeHHs IPaKAaHCKO-IIPaBOBOTO PEryJMPOBAHMS JIOTOBOPOB
0  Cco3AaHuio  mpousBefeHui. [loarorosneHHass aBTOpOM  JIUccepTalys
3HAYUTENIBHO WLIMpe 10 00beMy M TIIIy0Ke [0 COMAEpPKAHUIO, YeM OOBIYHAs
KaHIMJIaTCKas  AMCCepTalusi, 4YTO  IIO3BOJIAET  pacIeHWBaTh  ee  Kak
COOTBETCTBYIOILYIO  psily ~ TpeOOBaHWM, NPEABSBISIEMBIX K  JOKTOPCKHMM
JUCCEPTALIMOHHBIM HCCIICIOBAHUSIM. ABTtopedepar JIEMOHCTPHUPYET

aHalUTHYeCKuil Xxapakrep puccepranuu B.C. Burtko, KOTOphIi IpaMOTHO
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(GopMyaMpyeT W pa3pellaeT Hay4yHBIe 3a/1a9M, KOMIUIEKCHO TIOIXOIUT K
PacCMOTPEHHIO CIIOPHBIX acCleKTOB KaK paHee M3Yy4YeHHBIX, TaK M BHOBb
BO3HUKAIOIIUX BOIPOCOB I'PaKIaHCKO-IIPAaBOBOIO PEeryJUpOBaHMs JOTOBOPOB I10
CO3IaHMIO  Mpou3BejneHMil.  ABTopedepatr  auccepraumu B.C.  Butko,
NIPEJICTABJICHHON Ha COMCKAaHHME YYeHON CTeNeHW KaHJuJlaTa IOPUIAYECKHX Hayk
no crenransHoctd 12.00.03. — I'pakgaHckoe TMpaBo; MpeIpHHUMATENBECKOE
IIpaBO; CEMEHHOE IIPaBO, MEXAYHAapOJHOE YacTHOE IIPaBO, CBHUIETEIIbCTBYET O
MIOJIHOM COOTBETCTBHHM JIUCCEpPTAllUM TpeOOBaHUSAM, H3IOXKEeHHBIM B 1. 9-10
[Tomoxenuss 0  NPUCYXASHHH  YYeHBIX  CTEINeHeH,  yTBEpPI)KJIEHHOIO
[TocranosnenueM IIpaButensctBa P® Ne 842 ot 24 centsiops 2013 r. (¢ u3m.) «O
NOpsAKE MPUCYXKIEHUs YYEHBIX CTeleHei», U o OeccriopHOit 000CHOBAaHHOCTHU

IIPUCYIKACHHUS €€ aBTOpY yquoﬁ CTEIICHH KaHauaaTa IpHIUYECKHX HAaYK.

Haranus IOpreBna Epnbliena,

IOKTOp IOPHIHYECKUX HAyK, podeccop,
PYKOBOJMTENb IerapTaMeHTa O0IIHX U
MEXKOTPACJIEBBIX OPUANIECKUX TUCIIUTLIHH
(axynbrera npasa HY BIIID

(101000 r. Mocksa, yi1. Mscuunkas, 1. 20,
Ten. 8(495)7713232; e-mail: nerpyleva@hse.ru)

epAto
OW3B0OACTE

¥ vav

‘
CTPUPOBAHUA

« 29 » /&ﬁ‘zé;@ﬂf




