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OT3hBIB
odUIHATLHOrO ONNOHEHTA
Ha tuccepranuio Oxcansl Koncrantunosun! SIHenko Ha TeMY:
«IIpousBeaeHNs YIHUHOIO M cAMOGBITHBIX BHAOB H300pa3HTeILHOIO
HCKYCCTBa, OXpPaHseMble aBTOPCKHUM NPaBOMY,
MPEACTABICHHYIO HA COMCKAHME YYEHOMH CTeNleHN KanIuaaTa HOPHAHYECKHX
Hayk no cnennansrocTy 12.00.03 (rpasxkaanckoe npago,

NpeANIPHHAMATE/ILCKOE NPaBOo, ceMelHOe NPago, MeXIYHApOAHOe YacTHoe

npaBo)

Huccepramuonnas  paGota  OxcaHsl Koncrantunosusr  Slmenko
«IIpousBenenuss ymMYHOrO H  CaMOGBITHEIX BUJIOB  HM300pa3suTENBHOTO
MCKyCCTBa, OXpaHA€Mble dBTOPCKHM IIPaBOM»  [OCBAIICHA aKTyalbHOMH
IpobIIeMe, TPaKTHYeCKH HE WCCIeIOBAHHON B OTEYECTBEHHOH Hay4HOI
JIUTEpaType.

ABTOPOM JHCCEPTAaIMM TIPOBEIEHO KBaMGUIHPOBAHHOE KOMILIEKCHOE
HCCICIOBAHNE HAYYHO-TEOPETHIECKUX, NPABOBEIX M IPaKTHICCKHX mpoOmeM,
CBA33aHHBIX C CO3JaHMEM M HCIIOJB30BAaHMEM OCOOBIX OGBEKTOR aBTOPCKOIO
Tpaga, NpsAMO HE YHOMAHYTBIX HU B JIEHCTBYIOIEH peIakumy qacTy YETBEPTOI
I'paxxnmanckoro  xomekca Poccuiickoit Qenepanit, HH B  TeKCTax
MEKAYHAPONHBIX JOTOBOPOB, B KOTOPEIX y4YacTBYeT HaIlle rOoCyIapcTBO.
OrcyrcTBHE B poccuiickoit IIPaBOBOH CHCTEMe HaleKamei TeOPEeTHYECKOH
IIaTQOPMEl U 3aKOHOAATEIBHOMN 0asbl, KOTOpBIE CIyKaT FOPUIHIECKHMM
OCHOBAaHHSIMM aKTUBHOI'O MCIIOIB30BAaHMS TAKHX OOBEKTOB B TPa’k IaHCKOM
obopore, NOATBEPXKIOaeT ¥ OOYCIIOBIMBAET HEO00XOIUMOCTE Hay4IHO-

IIPaKTHYECKOT0 aHalu3a paccMaTpuBaeMEIX MIPOM3BEICHHHN C TOYKH 3PEHHSA UX



NIPHHANIEKXHOCTH K OXpaHAEMBIM OOBEKTaM aBTOPCKOTO IIpaBa, pa3paboTku
MCXaHNU3Ma yCTaHOBIEHUS NN HUX COOTBETCTBYIOLIETO TPABOBOIO pexuma u
MOXCT TOTEHLHANBHO CTaThb HCTOYHUKOM JIIS ITOBBIIICHHS 3¢ beKTUBHOCTH
OTEYECTBEHHOM NMPAaBOBOM CHCTEMEL.

PaccmatpuBaemoe  mucceprammonnoe UCCIIEIOBAHUE  TIPOU3BOJIUT
Xopomee  Bnewarnenue.  Ilomokenns,  cdopmymupoBanHbIe aBTOPOM,
AOCTaTOYHO IONHO apryMEeHTHpoBaHbl. PaGora xapakrepusyercs TBOPYECKOIH
CaMOCTOATENBHOCTBI0.  CTPYKTypa — JHMCCEPTAlMOHHOTO HCCIENOBAHUS K
CTHIIMCTHKA M3I0XECHAS MaTepHalla BIIOJHE COOTBETCTRBYIOT BHYTPEHHEH JIOTHKe
MpeIMETa W HemM wucclaenosanms. Pabore mpucyme weromomoruueckoe
pasHooOpazue. CouckaTess IIPONEMOHCTPUPOBAN  CBOOOJHOE  BIAJEHHUE
CUCTEMHO-aHATUTHIECKHM, (bopmManbHO-TOTHYeCKHM, CPaBHUTEILHO-
[paBOBBEIM,  HCTOPHYECKHM, COLMATBLHO-IPABOBEIM  METONAMH Hay4YHOT'O
IIO3HAHUS.

JluccepTanToM GBUIM NOCTHTHYTHI 3asBICHHbBIE eI HCCIeTOBaHuUs,
COCTOABIIME B IPOBSNICHHH aHAIM3a IIPABOBBIX NPOGIEM, CBS3aHHEIX C
BBIIEICHUEM  pACCMAaTPUBAEMBIX BHJIOB INpPOH3BEICHUN B OTZAENBHYIO
TOPHIMTIECKYIO KaTErOpHIO, UMEIONIyI0 0c000e peryIHpOBaHuUeE; B pa3pabotke
TCOPETHYICCKHUX TIONOXKEHUH, OTPaXKAIOIMX CYIIHOCTH BO3HUKAKOIIAX IIPH 3TOM
PaBOOTHOINCHUH; B BBIABICHHE OCHOBHBIX IPHYHH, TIPENATCTBYFOIIHX
AOCTIDKCHHUIO  HAIJIEXKAIIETO YPOBHSA OXPaHBl, M B paspaboTke aBTOPCKOI0
BUIICHHA TyTH MX TPEONONCHHS; B (OPMHPOBAHHH IpPeMIOKEHHH 110
COBEPIICHCTBOBAHUIO IIPABOBOIO PETyIHPOBAHUS B JAHHOM 0OIACTH.

3aciTy’XUBalOT HECOMHEHHOTO BHUMAHHUS I IIOAIePIKKH IOIoKeHus 1, 4, 5
¥ 8, BEIHOCHMEIE HA 3aIIUTY.

B pabote 3aTpoHyTH CroXHEBIE BOIIPOCHI, CBA3aHHBIE C COOTHOIIECHHEM
dBTOPCKOrO IIpaBa C WHBIMH HHCTHTYTaMH POCCHMCKOTO 3aKOHONATENLCTRA
(IpaBo coGCTBEHHOCTH, TIPAaBO Ha H300paxkeHne, 0XpaHa 0OBEKTOB KyJIbTYPHOT'O
HaclIC€Hs, perymMpoBaHne OTHOIUEHHH B cdepe HAPOAHBIX XYI0KECTBEHHBIX

IIPOMBICIIOB H Oa)X€ HaJIOTrOBOE BB_KOHO,I[aTeJIBCTBO); PEUICHHE TaKux BOITPOCOB



HEOOXOMMO IS COINIACOBAHHOTO Pa3BUTHS TEOPUU U TIPaBONPUMEHUTEIHLHOU
TPaKTHKA HE TONBKO B 00JIaCTH aBTOPCKOTO NpaBa, HO W B MHEIX otpaciax. Tak,
dBTOp CIIPaBeIUTMBO OTMEYaeT, YTO, YTO TATYMPOBKA OKAa3HIBAET CYILLIECTBEHHOE
BO3NCUCTBHE HA HM300pakeHHE TPAKIAHMHA ¥ MOXKET BKITIOUATE B celsx
SJEMEHTEI, KOTOPBIE OXPaHAIOTCS KakK IIPOU3BENEHHS 1306pa3uTeNEHOr0
HCKyCCTBa, TO €CTh BEICTYIAIOT B Ka4YecTBE OODBEKTOB HHTEIIEKTYaTBHOM
cobctenHocTH. Ilpencrasisercs 3aCIy’XVBAlOIMM BHUMaHHS BBEIBOJ O TOM,
9TO OOIM-apT SBISETCA pPe3yIBTATOM TBOPYECKOH IEATENBHOCTH CyOheKTa,
OTHOCSIICHCA K CaMOOBITHOMY BUIy H300pasUTeqbHOro HCKYCCTBa, IepedyeHb
dBIOPCKMX  IIpaB HA KOTOPHIH OIrpaHWYEH B CPaBHEHHH C HHBIMH
IIPOU3BENCHIAMY H3-32 €T0 QU3HYECKON CBA3H C TEJIOM YeIOReKa

IlpencTaBustoT  3HAYUTENBHEIH MHTEPEC TIPEINIOKEHHS aBTOpa o
KIaCCH(UKAIME  PAacCMaTPUBAEMBIX OOBEKTOB 1O  HX OTIHYUTETEHEIM
IPU3HAKAM, OOCTOATENBCTBAM CO3NAaHMS, (YHKIHAM ¥ T.. B 9acCTHOCTH,
3aCIyXHMBAKOT IIOANEPKKU COIepKAITHecss B paGoTe BBIBOIBI O JBOHCTBEHHOIN
[IPHPOAC  PE3YINBTAaTOB  TBOPYECKOH  JEATENHHOCTH B apXHUTEKType,
TPaOCTPOUTENECTBE M Ca/I0BO-NAPKOBOM HCKYCCTBE U O HX PasIHIHOM pexuMe
OXPaHBI H UCTIONB30BaAHMUSL.

Ocobb1it uHTEpEC B J:[HccepTaiLnomJOM HCCIIEIOBAHHH IPEJICTABIISET TPEThs
TJ1aBd, TIOCBAIICHHAY MHTEIUICKTYATbHBIM [PaBaM Ha MPOU3BEICHUS YIMYHOTO BHIA
M300pasuTeI-HOr0 McKyceTBa. MeTomoM CPaBHUTENFHOTO aHamm3a o0heMa IpaB
aBTOPOB  «TPaJUIHOHHBIX» IPOHU3BENECHHN H300Pa3UTENEHOrO HUCKyCCTBa H
CO3NaTeNed IPOU3BENEHMI YIMYHOTO BHIA H300pasUTENIBHOTO HCKYCCTBA,
dBTOp  IPUXOMUT K BHIBOAY, YTO Yy IIOCIEIHUX OTCYTCTBYET PsiI
MHTCJIJIEKTYalbHBIX TIpaB Ha CO3/IaHHbBIC IIPOM3BENCHMUS; IIepeveHb 3THX TIpaB
IIOZIPOOHO MpeACTaBleH B paboTe, a OCHOBHELE PE3yNBTaTEl BBIHECEHBI B BHUIE
TOJIOKEHUH Ha 3aIUTY.

BaXHBIMH TIPe[CTaBIAIOTCS Takke HHBIe copepxaiuecs B paboTe
BRIBOABL W  NpPEMIOXKEHMS  JUCCEPTaHTA  TIO COBEPIIEHCTBOBAHHIO

3aKoHozmarenbcTBa  Poccmiickoit  ®epmeparny, KOTOpBEIe  ONHUpAaIOTCAd Ha



TCOPETUHMCCKAE  TOJNOXKEHHA,  CHOPMYIHPOBAHHEIE  IIpH TIPOBEICHUH
JUCCEePTAIHOHHOTO UCCIIEIOBAHMUS.

B Xone paboTsl Hax aucCepTaEOHHBIM UCCIIEIOBAHUEM aBTOPOM M3yueH
SHAYUTEIbHBIA O0BEM 3aKOHONATENBHEIX U HHBIX HOPMATHUBHBIX MPaBOBBIX
aKTOB, CYJICOHBIX peINeHHi, aKTyalbHBIX Hay9IHBIX HccnenoBanuii. Ocobo
CACHYET OTMETHTH IIPUBIEYEHHE 3apyOEKHBIX MCTOYHHMKOB: B MUPOBOM
KYJIBTYPHOM M Hay4HOM COOOIIECTBE HAKOIUIEH NOBOIBHO GOIBINON OGBEM
UHOOPMAIIMK O POIM W 3HAYECHUH IIPOU3BEJICHUH YINIHOTO U CaMOOBITHBIX
BUJIOB U300pa3UTENIEHOTO MCKYCCTBA B KH3HH MHOIHX IIOKONIEHHH, KOTOPKIH
IPOAHANTU3UPOBAH B TIPEJICTABIEHHOM TpYIE.

IlpencraBnennas pa6ora OPHCHTHPOBaHA Ha HAyYHO-IIPAKTHYECKU
aHaln3 3adBIICHHBIX NPOOIEM M (GOPMYIHPOBAHHE aBTOPCKOTO BapHaHTa HX
PEIICHHA, 9TO MOATBEPK/IACT €€ aKTyallbHOCTh ¥ CBOEBPEMEHHOCTD,

Kak u B moboMm camocTosTensHoM HUCCIeNOBaHHUU, B TIPENCTaBICHHOMN
paboTe OT/IeNBHEIE MOMEHTEI MOTYT ATh TTOROJ JUIs Hay4YHOU TUCKYCCUU:

1. BrsbiBalor  comueHue OTHENBHBIE  YacTH  MpPeJUIOKEHHOH
(GOpPMYTHPOBKM H3MEHeHHH B wacTh 4eTBepTyI0 ['paxmaHckoro xomekca
Poccuiickoit ®epeparin (Hanpumep, Ha c.47, 85, 111, 159):

- B 4YacTH 1 mpoekra cratbu 1259! «I[IpousBenenus yiu4HOrO W
CaMOOBITHOTO BHIOB H300pa3HTENLHOTO UCKYCCTBa» (KaKk M BO Bcel pabote)
YUOMSHYTBL IIHINE T€ pPe3yNbTaTsl TBOPYECKOM eATENbHOCTH, KOTOpEIE
OOBEKTUBHO BEIPaXEHHI HA BEIaX, JOOCTYITHBIX (IS CBOOOMHOrO IIOCEINeHHs H
(wmu) 0603penus, Torna Kak aHaTOrHYHEIE IIPOU3BEJICHUS MOTYT HaXOAUTBCS B
MECTaX, 3aKPBITBIX JUIS TOCEIEHMS MYONUKH W He BUIHBIX W3 JOCTYITHBIX
myOnuaHbIX MecT. IIpy 5ToM Takue MpoM3BeIeH s 110 CROEI NIPaBOBOM NpHpoIe
HEYEM  HE OTIMYAOTCA OT paccMaTpHUBAaeMBIX, BOIPOC 3aKIOYaeTcs B
BOSMOXXHOCTH MX OTHECEHHs K HeoOHApOJOBAHHBIM Pe3yJIbTATAM TBOPYECKOM
e TEIBHOCTH.

- TaM K€ CONCPXKHUTCA YTOYHEHHE II0 COLEPIKAHUIO IIPOM3BECHHUS:

(MoNOXHUTeNBHAS  COIMANBHAS OPHUCHTAalMs, COOTBETCTBHE OOIIECTREHHBIM



MHTEPECaM M T.II.); aHATOTHYHASA TPaKTOBKA IIpEACTaBIEeHa B YacTH 4eTBEPTOMH
[IPOCKTUPYEMOM CTaThbU (HALMOHAIBHBIE OCODEHHOCTH, U306paXkeHHe 0OBEKTOR
OKPYXAIOIIEr0 MM  BEIMBIIIIEHHOTO MHpPA, COOTBETCTRHE IPUHIIATIAM
TYMaHHOCTH M MOpalH, HalpaBleHHOCTh Ha (GOPMHpPOBAHHE MTONOKUTENBHEIX
SMONMH, CONMAaNbHAs 3HAYUMOCTH [PEACTABICHHON WH(OpPManum), 4To He
TOIBKO BXOQUT B KOIUIM3HIO C OGIIMMH NIPHHIMIIAMA aBTOPCKOI'0 IIpaBa
(HEe3aBHCHMOCTB OXPaHB! OT JOCTOMHCTBA M Ha3HAYEHNUsT), HO U MOXET IPUBECTH
K CEpbe3HBIM  NPaBONPUMEHUTETHHBIM npobnemam. Hampumep, Taxme
OTPaHMCHHUS IMOTEHIHAILHO BEIBOAAT H3-TI0] aBTOPCKO-TIPABOBOH OXpaHEI
MPOU3BENICHISI, CO3MaHHbBle B abCTpakTHOH (a He CIOKETHOM) MaHepe, B TOM
‘HCIE TerH, BBOIAT HEONpPABIaHHbIE GAPHEpPEl CBOGOIEI TBOPYECTBA B YacTH
MOMp2XaHUsd W CTUNH3AUMA 00pasuaM MHPOBOTo HUCKYCCTBa BHE MeECT WX
TPAIUIHOHHOrO OBITOBAaHHS W T.OI. B memsx CO3IaHHUsA ONpeneIeHHBIX
CONCPKATCIBHBIX PaMOK JIETAIBHOTO CO3IAHHS IIPOU3BENEHUN YIHYHOTO
HCKYCCTBa, BApPHAHTOM MOXeT GbITE COBEPLICHCTBOBAHHE He aBTOPCKOI0
3aKOHOJATENIbCTBA, & HOPM O 3all[UTe JeTel OT MH(OPMAITHH, HaHOCAIIEH Bpes
UX 37I0OPOBBIO B Pa3BUTHIO.

2. BeI3BIBaeT comMHeHMe TIPUPAaBHUBAHUE POU3BENECHUH APXUTEKTYPHI U
TPalOCTPOHTENECTBA K 00BEKTaM KyNBTYPHOrO HAcHeds W Oe3ycnoBHOE
HCII0NE30BaHNE (hOPMYIUPOBOK COOTBETCTBYIOMIETO MPABOBOIO MacCHBa (C.68 u
cien.). OTHIONb He BCe 3aHus ABIFOTCS NaMATHUKAMH UCTOPHH H KYJIbTYPEI, H
HH OITHO U3 COBPEMEHHBIX apXUTEKTYPHBIX TBOPEHHI He HMEeT TaKoro cTaTyca.
I'opasno Goxblie BEIBOZOB MOKHO 6HIIO OBl cHenmaTh HpH aHamm3e HOPM
denepansHoro 3akoma «O6 APXHUTCKTYPHOU JEATeTBHOCTH B PoccHiickoii
Oeneparmmy», 'pagocTpouTtensHOro Konekca Poccuiickoit ®eneparmu, uHEIX
3aKOHOB B 00JIACTH CTpOMTENsCTBA. B JaCTHOCTH, B COOTBETCTBHH cO cT.1270
I'K P® aBropckuit Hal[30p ABISETCS OMHHM M3 UMYILECTBEHHBIX IpaB aBTOpa
TIPOUSBENICHUS.  apXUTEKTYPHI, IPaJOCTPOHTENHCTBA U CaJI0BO-TIapKOBOTO

HCKYCCTBA, a B COOTBETCTBUM C M. 3 cT.8 (eepansHOro 3akoHa or 21 HFOJIS



1997 Ne 116-®3 «O mnpoMbIIeHHON  6e30MacHOCTH OITaCHBIX
IIPOU3BOJICTBEHHBIX OOBEKTORY OH e IPU3HACTCH 06A3aHHOCTEIO aBTOpa.

3. He ma moms3y paGoTe wHmeT MCIONB30BAHME TEPMUHOJIOTHH,
HCU3BECTHOH POCCHHCKOMY 3aKOHONATENBCTBY — «COGCTBEHHUK TeNa», «IpaBo
Ha aBTOPCKOE HAaMMEHOBAaHHE IPOM3BENEHUSY, «KIACCHUECKOE IIPOU3BECHHE
M300pasUTEeNBHOIO UCKYCCTBAY | T.1I.

4. OcraeTcss TONBKO COXaleTh, YTO CTOIb SPKOE HCCIEIOBaHHE He
OXBATHJIO OONbIIE BHUIOB MOAOGHBIX MPOM3BEICHMIL (HarmpuMep, MaJIoHHApH,
TIECOTHBIE MaHAANBl THOETCKHX MOHAXOB, OOMU-TIMHTHAT, MMIUTAHTAIMH H
MOZU(UKAMK TeNa U T.1.) W UG BCKOJB3E (c.81, 115) 3atporyno mpobrems:
HEYCTOHYHUBOCTH (POPMBI HEKOTOPHIX BHIOB CTPUT-apTa, a TaKXKe BBIBOI O
PEKpalleHnn aBTOPCKOro TpaBa B CBSI3H C yTPAaTO#d GOPMBI IIpH OTCYTCTBHH
UHOW BU3YalbHOW (UKCALMH B H3JIOKEHHOM B paboTe BuIe mpencTaBseTCS
OIIHOOYHEIM.

5. IlpepnoxeHne o yTOUHEHUH B 9acTH IpaBa Ha OOHAPONOBAHUA U IpaBa
Ha OT3BIB (HampuMep, c.136) opueHTHpOBaHBI Ha IIPEAIIECTRYIONUE PeAAKIIMN
I'K P®, nockonsky denepansHeiM 3akorOM oT 12.03.2014 Ne 35-@3 B craTsio
1269 BHeceHO M3MeHEHMe, MO3BONSIOMmEE aBTOPY peall30BaTh MPaBO HA OT3BIB
TOIBKO JI0 (aKTHYecKoro obHaposoBamms. Takxke mis menei HCCIeI0BaHUS
(Hanpumep, c¢.101) 6bul0 6B  TONE3HO BOCIIOJIB30BATECA  TIOCIIEAHUMH
CTPATCeTMECCKUMU  NOKYMEHTAMHM,  JAlOIMMH  JIETalbHYIO e QUHHUITHIO
KYIBTYPEI, B 4YacTHOCTH TeKcToM OCHOB ToCyIapcTBeHHOI KyJIbTYPHO#
TIOJIUTHKY, YTBEPXKIEHHBIX yka3oM Ilpesumenta Poccuiickoi Qenepauuu ot
24.12.2014 Ne 808.

YKasaHHbBIE 3aMeYaHWs He MOTyT paccMaTpuUBaThCs KaK yMalSIONTHE B
KaKOH-TMOO  CTENeHH 3aciyr¥ [JHCCEPTAHTA,  CO3MABLIETO TBOPYECKH
CaMOCTOATEINLHYIO, CEPhE3HYI0 HAY4YHYr paboTy Ha U36paHHyIo aKTyaIbHYIO
TEMY.

Ilybnyukanum auccepranTa M IpencTaBICHHEIN aBTOpedepar oTpakaroT

OCHOBHBIC TTOJIOXKEHUA JHUCCEpTan.



Huccepranuonnas pabora COOTBETCTBYET BCEM IIPEHBABIIEMBIM
TpeGoBanusaM, a ee aBrop — Okcana KoHcranTHHOBHA STHEHKO — 3aCIy)KUBaeT
IPUCYXICHUS yICHOH CTeNeHH KaHAMAATA OPHAHIECKHX HayK IO
crenuanbrocTe 12.00.03 — rpaknanckoe mpago, IIpENPUHAMATEILCKOE MIPABO,

CeMEeHHOE IIPaBo, MEXXAYHAPOJHOE YACTHOE IIpaBo.
OduruanbHEI ONIIOHEHT:

KaHIUJAT IOPHIMIECKUX HayK,
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