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OT3b1B
O(UIMAaNBHOTO OMIIOHEHTA Ha auccepTanmo «KoMencanus MOpPaJbHOrO Bpe/a
[Py HAPYIIEHUN JTUYHBIX HEMMYIIECTBEHHBIX MIPaB M IIPU MOCATATENbCTBE Ha
HeMaTepuajbHbIe Oaray, npejicTapnenHyto Bemkypuesoii 3oeit Banepsesroii na
COMCKAaHHE YYEHOW CTCeTIEHH KaHAWaTa IOPUIMIECKUX HayK
(crequanbHocTh 12.00.03: rpaskjancKoe IpaBo; MpeANPUHUMATENIBCKOE TPABO;
CeMEHHOE MMPaBo; MeXIyHAPOIHOE YACTHOE MIPABO )

3ampTa IpaB COCTABNAET HENMPEMEHHYI0 4acTh NPABOBOIl CHCTeMbI, a
BOMPOCHI 3aLIMThl JINYHBIX HEUMYILECTBEHHBIX TPaB 3a MPOLLEIINEe AeCSTUIETHS
SABHO OKa3amuch ODOCTPEHBI B CBA3H C MHTCHCHBHBIM Pa3sBUTHEM KOMMYHHKALIN,
CPENCTB U Cbep, e OCYIECTBIAOTCS MEKINYHOCTHBIX KOHTAKTEL [Ipi 3TOM B
[PaBOBBIX HAYYHBIX MCCIICIOBAHUAX MPEIIOUTEHUE, KaK MPaBUI0, OTIaeTCs
aHA/U3y MpoOJIeM 3allMThl MMYIIECTBEHHBIX TIPaB M KOMMEpHECKOrO HHTepeca
YJaCTHUKOB ~ NpPaBOOTHOIIEHWH.  JIMYHBIE  HeWMyIlecTBeHHble  Onara 1
obecrie4nBarolMe UX MpaBa, Kak CBOCOOpasHOe OTpakeHHe MHIMBHAYAILHOCTH
Fpa/laHKiHa, ero CyIIeCTBa M MEPCOHANBHBIX KAauecTBa, HE YacTo M30UPAIOTCS B
Ka4yecTBe IpeIMeTa UCCIeOBaHMUM.

HckmodeHne, BUIMMO, COCTAaBISIIOT BOIPOCH KOMITEHCALMH MOPaIbHOTO
BpeZla, KOTOpbIe y)Ke ObLIM MPEeAMETOM aHalM3a B HAy4YHO-KBAIU(DUKALHOHHBIX
paborax. OcosnaBas 9To, cOMCKaTe/ b CKOPPEKTUPOBaJa [VIaBHBIE LEIH, [epeHecs
BHMMaHHE Ha MPoOesIbl B IPAaBOBOM PeryIMPOBAHMU JAHHBIX OTHOILIEHUH, aHaJn3
pasBUTHS Cy/1eOHOM NPAKTUKH, FOPUAMKO-TEXHMYECKHe 0COOeHHOCTH. B Ienom
aKLCHT, KaK MPEJICTaBIACTCS, CMCIIEH HA IIPAarMaTUYHOCTD, JAaKe YTUIUTAPHOCT
pemenns npodiem B 9ToH cdepe, OTEHICKAHHE KOHKPETHBIX MOAXOIOB H IIPHEMOB
NP PelIeHNH  KBaNU(HUKAUMOHHBIX 3a7ad. C yd4eToM TOro, 4To M paHee
3HAYMTENIBHBIN KPYT BOIPOCOB OCTajCs HE pa3pelleHHBIM IIPU HMCIIONbB30BAHUHU
KOMICHCAMK  MOPANpHOrO Bpena (B pasiIMYHBIX aCleKTaX: B HAydHOM, B

paBONpUMEHHUTEIBHOM, NpaBopeann3alnonHom), pabora 3.B. Beukypuesoit
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JIOJIKHA OBITH NPU3HAHO AKTYanbHOM U 00NaAroIIel IPU3HAKAMHY IPAKTUYECKOM
3HAYUMOCTH.

JluccepranonHoe Mccne0BAHHE COOTBETCTBYET 3asiBIEHHOI Hay4YHOU
crenuanbHocTd — 12.00.03 (rpaxzpanckoe MpaBo; IpeArnpHHAMATEHCKOE paBo;
CEMEHHOe TpaBo; MEXJYHApOIHOE WYACTHOE TIPaBO): aHATH3UpyeMble B
ANCCEPTAlMU KAaTErOPUU U OTHOIIEHUS MPEyCMOTPEHbI, B YaCTHOCTH, B Iil. 1.4,
1.8.,, 1.9, 1.10,1.11., 1.12,, 1.18., 1.19., 1.23. Ilaciopra naHHOW HayuHOI
CIELIMAJIBHOCTH.

Pabora usnoxena Ha 256 cTpaHHIAX, COCTOUT U3 TPeX INIAB, BKIIOYAIOLIHK
12 naparpados, Beenenust, 3akmouenus, Crimcka MCIIONb30BAHHOMN JTUTEPATYPHI,
[IpunoxxeHuii.

O61as oneHka paboThl.

HaunmeHoBanne nccreoBaHust U W3OpaHHBIA METOJ M3NOKEHHS B LEIOM
BO3P&KEHUH He BBI3bIBaOT. Hamo Takxke 3aMeTHTB, UTO COMCKATEND ¢ pa3indHOl
CTEIICHBIO MOJHOTBI MCCIIelyeT BOMPOCH KOMIIEHCALMM TIPH HAPYLIEHUH JTIHYHbIX
HCUMYIICCTBCHHBIX IPaB, TaK, aHAJIN3 €€ TIPUMEHEHMs [IPH HApYIIeHNnH TpaBa Ha
3/10pOBbE, CBOOOIY MEPENBHKEHUS, JEIOBYKO peryTalllio NPaKTHIECKH He
3aTparnBacTCs, HO OSTOT MOMEHT, [yMAeTcs, JIeKHT B «IIOJ€» aBTOPCKUX
npennodreHud. Tem He MeHee, NOPSIIOK M3JI0KEHUS B IeJOM aJeKBaTeH
MOCTaBJICHHBIM 3aa4aM, TT03BOJISET UX JJOCTHYb.

Ilpunoxennss K auccepTanmu  MOGONBITHBL,  CBUACTEILCTBYIOT 06
OCHOBATCJIbHOM HCCJIEJIOBAHUM COMCKaTeNleM Cy/leOHOM MpakTHKK U ee aHalu3e,
HO HET YBEPEHHOCTH B HEOOXOAUMOCTH CTPYKTYPHOIO BBIJCNEHHUSI BCEX HTUX
MaTepuaslos; Tak, nonarato, Ipunoxenue Ned morno 6b1 opranuuno u 6e3 yuiepba
JUISL CMBICTIA BOMTH B TEKCT CaMOM IMCCEPTALNM — KAK ILTFOCTPALIMH, TTPUMEPDL.

Conckarenb He TOYHO ONpEJENSeT HOMEP MYHKTOB MACIOPTA Hay4yHOU
CICMATIbHOCTH, TI0 KOTOPO# BeInonHeHa padora (C.12).

Crnoso «Omubnuorpadus» st yKazaHusi Ha UCIOMb30BAHHBIE HCTOUHKMKH HE
CICIYeT MPHUMEHATH (XOTs, pa3yMeeTcs, COCTaBICHHWE JAHHOrO  CIUMCKa

MOMMHACTCA TpeOOBaHUsIM OUOIMOrpadhUIecKOro ONUCaAHuS).
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AHaIM3 nuccepTamMu  paGoThl  MO3BONSAET CYHTATH, YTO B pabore
MCIIOJIE30BaHbl  HEOOXOMMMbIE TI0 [aHHOM TeMe MpaBoBble AaKThI, cyjeGHas
MpaKkTHKa U CHeLUaNbHas JUTEPATypa, a U3NOKEHHbIe B JUCCEPTALUU MTOJ0KEHHS
W PEKOMEHIAIMH, HCHOIb3yeMas METOMONOTHs TIO3BOJSIOT JaTh  OOIIYIO
MOJIOYKHUTENBHYIO OLEHKY MCCIIeI0BAHMIO.

IlepBasi ryaBa mMoCBSLIIEHA BONPOCAM BBIACHEHMSI CYLIECTBA W BHJIOB
HEMATepUAJIbHBIX IIPaB W COOTBETCTBYIOIMX Oyar. ABTOpP HCCIEAyeT IeHe3nc
NPEJICTaBICHNI OTEUECTBEHHOrO MIPaBa O MOPAIBHOM BpEJIE U KOMIIEHCALIHOHHOM
MeXaHM3Me, OLEHMBas MaHHbIe IpaBa, KakK cjleayeT u3 paboTbl, B KOHTEKCTE
OCHOBHBIX IpaB u cBodo (C. 26-27).

Ob6cyxnas BOSMOKHBEIH COCTAaB HEHMYILIECTBEHHBIX IMPAB B IPHBA3KE K
copepxannto cr. 150 I'K PO, couckarens oTMedaer ero OTKPBITHII Xapakxrep,
MOA4YEPKUBALT, YTO MOCJIEe BHECEHU U3MEHEHUH B JIAHHYIO CTATBHIO, COOTHOIIECHHE
MEXIy MOHATUAMU «OJlara» U rpasay» OMPeNenIoch: B OTHOIICHHH HaHHbIX OJar
(kak O0OBEeKTOB) BO3HMKAIOT ompexeneHnsie mpasa (C. 31), ykasbiBaeT Ha
HEONHOPOZAHOCTE KOHTHUHYYMA, OIMChIBaeMoro «bmara» (33-34). Kioueoi
TOYKOM PacCyXIACHUN aBTOpa 3/1eCh ABISACTCS MPU3HAHUE MX HEOTUYKIAEMOCTH U
HEBO3MOXKHOCTE JAeHexkHOoU oueHkH (C. 35-40).

ABTOp Ha 3TOM He OCTAHABIMBACTCS W BHOCHUT NpEIOKEHHE O BBEICHMH
JIOTIOJIHUTEJIbHOTO TOHATUS - «IE€PCOHAIbHBIE HemaTepuainbHble Omara». C ee
TOYKM 3PEHHUs, DTO TIIO3BOJUT OTTPAHUYMTH Takue Ojara OT I[IEHHOCTeH, He
CBA3AHHBIX JKECTKO C HHJMBHIAYYMOM (B Ollarax MepBOro pojia HaluuyecTBYeT
«BBITEKAIOUUI M3 CBOWCTB MHAMBUAYYMA IOIOXHTEIBHBIA MOTEHIHMANY), a
FapaHTHU €ro ocyllecTBieHus (peamuszaumu) 3.B. Bemkypriesa u npejnaraer
paccMaTpuBaTh Kak cooTBercTByromiee nmpaBo (C.41). OHa TakKe CTPyKTypUpyeT
AaHHOE TOHATHE (BBILENSAS B HEM «YHUBEPCANBHBIE» U «UCKIIOUYUTEILHDIEY
COCTAaBJISIOLINE).

PaccmarpuBast JMdHble HEMMYIIIECTBEHHbIC [IPaBa Kak 3J1eMEHT CTPYKTYpB
NPaBOOTHOIICHUH, COMCKATeNlb aHATU3UPYET UMEFOIIMECs IIPABOBBIE MO3UIUU O

K/1acCH(PUKALMOHHBIX TIPU3HAKAX TAHHBIX IIPAB U JIAeT CBOIO KIACCH(DUKALMIO (.
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49 u nanee) ¢ yKasaHMeM MOTEHIUAIBHBIX MOJCUCTEM (BBIIENIEHO 9 rpymmn
HEUMYIICCTBEHHBIX MpaB). B nerom npemnoxennas KIacCU(DUKaAUS BbI3bIBAET
MHTEPEC, XOTA €CTh psJl BOIPOCOB O JOHYHOCTU BBLACNEHUS OTHCTbHBIX npas,
BXOMVILINX B Ty WIH MHYIO rpynry. Hanpumep, B rpynmy 7 BKIOueHo paBo Ha
fomyuenne nareHta (7.4.6.), 4To BbI3bIBAET yAMBIEHUE (Tak Kak HalpaBIeHHOCTD
AAHHOTO MpaBa o4YeBM/IHA). Bripouem, ympek B anoruunocTu BPSIZT JIM BO3MOJKEH,
TOCKOIILKY  aBTOp  NpeAylmpequna, YTO  HAMoMHEHHEe  KaskIoii TPYNITbI
OCYIIECTBIISANIOCH «C OOJIbILIEH WK MEHBILICHY HoJIeil OIIPEEIIEHHOCTH.

OuennBas npaBo Ha HENPUKOCHOBEHHOCTH HaCTHOMN KU3HU, COUCKATEIIb
dHAJIM3UPYET KOMIIOHEHTBI COLMYMa, B KOTOPBLIX dHallle BCEro MIPOSIBIISIOTCS
Hapymenus naHHoro mpasa (C.60). ITerrasce YHU(DULHUPOBATH TEPMUHbBI, OHA
BHOCHT INIPEIJTOXKEHNE UMEHOBATH TAKWE UCTOYHUKHU «MUCTOYHUKAMMU MHQOPMAaLHU»
(C. 62). D10 paszymHo, HO, Monarao, 3To JHIIb OGBYHEL] pabounii puem u Bpsiz
/I MPEICTABIIACT HAYYHYIO LEHHOCTD (TeM Oolee, 9TO HAPYIIEHUS YACTHOMN SKU3HM
CBsI3aHbI HE TOJIbKO ¢ MH(POPMALMOHHBIMH UCTOYHUKAMHU ). [IpaBunsHo, uTo Takoii
«HCTOYHMK MH(DOPMAIMU» MOXKET OBITh KaK CyOBHEKTOM npaBa, Tak U «HopmMoii»
€ro CyLIECTBOBAHUS (CO3NaHMS, XPaHEHHS, TTepepaboTKHy, pacrnpocTpaHeHus ).

Obcyxnas Hopmbl cT. 152.2. TK P®, aBrop o6GocHOBaHHO oOparaer
BHUMAHWUE Ha TO, YTO HEKOTOPBIE U3 HUX HE TOYHBI, MOTYT ObITh MCTOIKOBALL B
CMBICJIC, ITOBBIIIAKOIIEM YIPO3Yy HENPHUKOCHOBEHHOCTH YaCTHOM SKHU3HU (C. 67-59),
C 4€M, B LIEJIOM, CJICJTYEeT COTJIAaCUTHCS.

3aciy)xuBaeT BHUMaHWeE NPeII0KeHne 00 H3MEHEHMH I, 6 c1. 57 3akona «O
CPE/ICTBAX MAacCOBOH HMH(QOpMaUUM» (B YacTH HEIOMyCTUMOCTH 0CBOOOXKIATE
PENAKINIO,  TIABHOTO  pelaKTopa, JKYPHAIUCTA OT OTBETCTBEHHOCTH npu
AOCIOBHOM BOCHpPOU3BENCHHH COOOLIEHUH); MpaBaa, 31ech yMeCTHbI HEKOTOphIE
OTOBOPKH, B TOM 4ucile (hOpMe U ONpeleleHHOCTH COrTACHS] rpaxaanuna (C. 75).

Ilpu uccnenoBannn Bonpocos OXPaHBI JIMYHLIX HEUMYIIECTBEHHBIX IIPAB
4BTOpPa B OTHOMICHWM MPOU3BEJCHUHN, CO3MAHHBIX B 3MEKTPOHHON (aBTOp muIIET —
«undpoBoit) dopme, couckaTenn KPUTHYECKH  OLECHHMBAET  CIOKHMBILYIOCS

HpaKTUKY NPU3HAHKS TBOpYecKuMu poTorpaduii (C.85-84), a Takie pUMEHEHHE
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B CyHEOHBIX pEIICHHSX TEePMHUHOB, He UCIIONb3YEMBIX 3aKOHOJATeNeM U He
HPUHATBIX B JOKTpuHe. 3.B. Bemkypresa npemmaraer auddepeHupoBaTh
pelenre mpoOneMbl, MepeHecsi akLeHT Ha TO, YTOObI BBISCHUTE POJIb camMoro
doTorpada B cozganuu doTtorpadun u BHOCHT COOTBETCTBYIOLIEE MpeIIOKEHNE
3aKOHOAATENBPHOrO Xapakrepa (00 u3MeHeHuu cT. 1259 'K P®), npennoxenue
MOJIarard YMeCTHBIM.

Bropas rnaBa paborel mocBsmena sammure «HAPYILIEHHBIX  JIMYHBIX
HEMMYIICCTBCHHDIX IIPaB M HEMMYIIECTBEHHBIX M HEMATEPUATBbHEIX (Jary, CCBLIKY
Ha 3alIUTY U «OJlar», nonararo, cleyeT CYMTATh OMUCKOLN (C. 87).

Ornpenenus obime crnocobbl 3aiiuThl, ABTOP TIEPEYUCIISIET «CIIeUUATBHBIE
CTIOCOOBL 3alUTBY (MOHUMAs MOJ HHUMHU Te, KOTOpBI€ INpeaHa3HAYEHBl sl
(KOHKPETHOrO NPaBOOTHOLICHHS»); MO00HOE yKa3aHWe MPUeMIEMO, HANO UL
YIUTLIBaTh, YTO CaMM TaKHWe CIIOCOOBI IMPUMEHSIOTCS BCe JKe K pa3HbIM
PaBOOTHOMIEHUAM (& He «KOHKDETHBIM»), XOTSl OBl M BXOISIIAM B JaHHYIO
rpyniy.  IlocTpoeHHas —coucKaTeseM  KIacCH(DUKALMOHHAS CHCTEMA  TAKIX
criocoboB C89-93) mpencrasisier OMNPENICNIEHHBIN HaydHbI HWHTEpEeC; OHA He
YHUKaJIbHA (IIOCKONILKY YyXKe MpeANpUHUMAIUCH MOTO0OHbIe IIONBITKM ), OJHAKO
CBHACTCNILCTBYET, KaK MMHUMYM, O KBanudukamuu astopa. KommeHcaimo
MOPAJIbHOTO  Bpefia COUCKATeNdb MPU3HACT «HAMOOJIEE YHUBEPCATBHBIMY (?h)
CIIOCOOOM 3alMThI PACCMATPUBAEMBIX [1PaB.

Hccnenys TeMy npuMeHHTENBHO K ceTu Wureprer, couckarens anamms
OCYIIECTBIIACT B «IPUBA3KE» K OTHENBHBIM BHaaM npabaM. OHa BHOCHT psin
MpeIOKEHUH, HalIpaBJICHHBIX ~ HAa  ONTUMHU3ALMIO  3aKOHOIATEIbHOrO
PEryMMPOBaHUs OTHOLICHUH M NpPAaBONPHMEHUTETBHON MNPaKTHKM IpH oXpane
M300paKeHNH IPaKIaHMHA: B YACTHOCTH, O 3aMEHe CO03a «H» HA COM3LL «HA/Unm»
B 1.1 ct. 152.1., 0 HEOBXOMMMOCTH OmpeenuTh (bopMy, HOPSIOK BBIIAYM U CPOK
JICUCTBHS COTJIACUSI MPaYKIaHMHA Ha HCIIOIBL30BAHUE 610 m300pakenns (C.98-101).
Ho tpysro noanepxars ee coobpakenust 0THOCHTEILHO (GOpMYITUPOBKY MOHSITHS
«nM300pakeHUe» (HaIpUMep, B CHITY TOTO, YTO TAKOE MOHSTHE HeTlpeMeHHo Oyer

OTJIIMYATBCS UCXOIS U3 chonwyeMoﬁ TCXHOJOI'uHu, CUTyalWH, 3a71a4 co3aTesss U
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Ap. mapameTpoB). B menom ke mpuBoaMMBIH mepeueHs 3aTpyIHEHUH U npobiem
CBUZICTENILCTBYET O ITyGOKOM MOHMMAaHHMK aBTOPOM peabHBIX 3a7ay IIPaBOBOTO
PerympoBaHust B IAaHHOM cpefie, O IOTPeOHOCTH i MOTHBAX UX Pa3peLieHHus..

Ilpn onenke nmpaBa Ha HEMPUKOCHOBEHHOCTH YACTHON JKH3HU aBTOP JiejiaeT
00OCHOBAaHHBI BEIBOL O TOM, HYTO CpEACTBA MACCOBOIN uHpOpManmuu He
OCBOOOXKIEHBI OT OOS3aHHOCTU MOMYYHUTH COrJIACHE Ha U300paKEeHNEe OT JIMII,
«yOnauuno  Beictynarommx» (C. 102), HaZo cOrmacuTbess W ¢ TE€M, 4YTO He
paspelieH BOMPOC O TOM, KaK MPUMEHATh 3aKOH B CHTyalMsAX, KOrJa HaJMIo
HapyIICHNs PasIMYHBIX HEUMYeCTBeHHBIX 1paB (C.105).

ApryMeHTHPOBAHO YTBEPKAEHUE O TOM, YTO HEBO3ZMOKHOCTE YCTaHOBJICHMSI
KOHKPETHOro TpaBOHAPYLIMTENS HE MOXKET MPUBOAMTL K OTCYTCTBHIO peaKiuu
(MpUMEHEHHIO caHKIMK HOpMbI). Ho 31eck mpoGiema, CKOpee, B TOM, YTO CETh
VIHTepHeT He eMHa KaK «MCTOYHUK UH(OPMAIHI» (CM. BBILIE), OHA cama (CeTh) B
TaKoM cityHdae €CTh JIMIIL «CPEICTBO CBS3W» (IO aBTOPCKOMY JKe TONKOBaHHIO, C.
108). D10 Tpebyer a) BbIACHEHHS KOHKPETHOTO pecypca (ero cermMeHTa), B paMKax
KOTOpOro HOMYIICHO NpaBoHapylleHue, 0) auddepeHuraiun Mep Bo3aeHCTEIS,
cr.1253.1. TK P® - nwumus nepselil mar B atom HampaBieHuu. B 3ToM cMblcie
moctanoBnenre  Koncruryuuonnoro Cyma P®, wHa KoTopoe —cchuiaeTcs
COUCKATeIb, U KOTOPOE, HAJIeI0Ch, OHA NPUBENA HE B MOPSAKE KPUTHKHM, 110 CYTH,
«IOATANKMBACT» HAC K CO3JaHMIO JIOCTATOMHOIO M Pa3sHOOOpa3sHOro apceHasa
CPEACTB (TMIOMHSA O TOM, YTO Mepbl BO3NCHCTBHS He IOMKHDI MCYEPIIbIBATHCS
Mepamu OTBETCTBeHHOCTH). OTcroga ke ciiefyeT 3amada pa3paboTKH Takux
CTaHIAPTOB CTPYKTYPbl KOHTEHTA, KOTOphle OBl II0O3BOJSIM HEHTPanH30BaTh
pacnpoctpanenue uHpopmauun B cetn MHTepHeT Ge3 yiemieHus mnpas APYTHX
auu (B TOM 4vucie nombsoBatesiel). Jla, Helb3s MPUMEHSTH KOMITEHCALMAIO
MOpalbHOIO  Bpella NP HEBO3MOXKHOCTU  YCTAHOBHTH  KOHKDETHOTO
[PABOHAPYIIUTEINs,  HO OTO HE JOKHO MEWaTh Pa3BUTOMY COOOIIECTBY
MCKJIIOMaTh  pacrlpoCTpaHeHHWe Takod uH(opmauuu (Ge30one3HeHHo  uis

BIaie/blia CalTa, IPYTruX 3aMHTEPeCOBAHHbIX JIULL).

6
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Tpetpsi riaBa paboThl HallelleHa Ha peLIeHHe COOCTBEHHO BOMPOCOB
MPUMEHEHU HOPM KOMIleHcauuu MopaibHoro Bpena (C.112 u ganee). OnnoneHT
CKETITUYECKM OTHOCHUTCS K CaMOH JTOH Mepe BO3AEHCTBUS B €€ CEerofHsIIHEeH
Gopme (KpUTHYECKM OIEHWBAIM NEHEKHYIO KOMIICHCAIIHIO 32 «HPaBCTBEHHBIH
yIiep0» Macca OTEUeCTBEHHBIX JOPEBOJIOMMOHHBIX LUBHIUCTOB, BKItouas .M.
[lleprenesnya, M.A. Tlokposckoro). Bompoc nuie B TOM, 4TO, YBbI, €CThH HOPMa
3aKOHA, KOTOPYIO HAI0 Kak-TO MNpPUMEHSTh... OTMmeuyaemas, B TOM 4YHCIEe U
COMCKaTeNleM, HeyCTOWYMBOCTh MPAKTHKU HazHadeHus kommeHcaruu (C. 113-116),
KaKk  pa3 ®  OTpaxkaeT IiIyOMHHBIE  Ae(eKThl  HOPMAaTHBHO-TIPABOBOTO
perynupoBaHus. ABTOp OOOCHOBAHHO [eNiaeT CCHLUIKY Ha I1.9 MOCTaHOBJIEHMS
[Tnenyma BepxoBHoro Cyna P® or 27.06.2013 r.: Ha CETOAHSIIHUN IeHb 5TO
Tydllee pa3bsCHEHUE M0 paccMaTpuBaeMoMy BoInpocy. OJHAKO HAJ0 YUUTHIBATH,
4TO OTEYEeCTBEHHAs IpaBOBas CUCTEMA II0KA HE aJalTHUpOBaHa sl B3bICKAHUS
«CHpaBEe[JIMBOY KOMIIEHCAMW» (MMEHHO O Heil HWIeT pedb B ITOM IYHKTe),
CMEILBAs €€ B TOM YHcie ¢ yObITKaMKM. XOTs CaMU TaKhe HOPMEI yiKe UMEOTCS
(Hampumep, B cT. 65.2 'K PO, ¢1.98 AITK PD).

B JccepTalum npejaraercs BBEJICHUE «aJbTEPHATUBHOM
YHUQUUMPOBAHHOM KOMIIEHCAMM» 3a HAPYIIEHUE JIHMYHBIX HEUMYIIeCTBEHHBIX
npag (C. 119-120). ABTop MOJUEpKUBAET, YTO €€ B3BICKAHME a) HE JO/IKHO
3aBUCETh OT «HMHAWBUAYAIBbHBIX OCOOEHHOCTEH», 0) TpUMEHSETCsS 3a Kaxblil
Cly4yal HapylleHus, B) JOJDKHO OBITh yBsI3aHO C (akToM obpalleHus 3a cyae0Hoil
3aMTON. Ecau ¢ aByMS TOCIEIHUMU YCIOBUSIMU CIIEAYET COTJIACHTBLCS, TO
OTpHLAHHE HEOOXOIUMOCTH YyueTa «MHIMBHIYAIbHBIX OCOOEHHOCTE» CIOPHO:
31€Ch BBIMIPBILI OKA3bIBACTCS TOJIBKO B «MEXaHUCTUYHOCTHY. C JIpyroit cTOpPOHLI,
cama uzes YHOPOLICHHs YCTAHOBIEHWs pa3Mepa KOMIIEHCALMM aBHO yiKe
obcysKaercst, Hazpesna NOTPeOHOCTh B €€ BOIUIOLIEHWM B KOHKPETHBLIX HOPMAX,
[I03TOMY MpPeJIIOKeHUE TOJAEPKUBAETCA (C OTOBOPKOM, UTO TaKas KOMIIEHCALIMS
yCTaHaBIMBAeTCsl B MUHUMATBHOM pasMepe, ¢ COXPaHEHUEM MpaBa Ha B3bICKAHUE

B GOMIBLIEM pa3Mepe TIPY YCTaHOBIEHUH JOTOIHUTEIBHBIX 0OCTOATENBCTB 1 T.11.).
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Ilpennaraemoe  oOBeAMHEHHE  HOPM, IOCBSINEHHBIX  KOMITEHCALIMH
mopansHoro Bpeia (C.121), noanepkuBaro, HO 3TO LENecO0BPa3HO ceaTh He Ha
6ase maparpada 4 ri. 59, a, Haodopor, Ha 6aze c1. 151 'K PD, yro Gornee yaauno
(HarpumMep, NOTOMY, YTO TaKHe MPaBUJIA JOJKHBI ObITh YHUBEPCATbHBIMMU).

Omnucanne npobiem onpesenenus pasmepa Komrencanuu 3.B. Bemkypuesa
ODOCHOBaHHO HAUMHAET C YTBEPXKIEHHS O HEYETKOM 3aKOHOIATEILHOM
peryJMpoBaHuH,  yKJIOHEHMM  CYAOB  OT  TIHIATENLHOIO  MCCIEIOBAHMUS
VHIMBUAYaJbHBIX OCOOEHHOCTEH MOCTPafaBIIMX, U (HOPMYJIUPYET OCHOBHBIE
BONPOCHI, TpeOyembie s paspewmenus (C.123 u ganee). Yx cocras u comepikanme
CBUJICTEJILCTBYIOT: O TOM, YTO COUCKATENh Ha OCHOBE HCCIIENOBAHHON cyne6HOil
NPaKTUKK, — M3YYCHMsI  JOKTPUHANBHBIX  IMO3ULMUHE  dakTuuecKd  cozjana
COOCTBEHHYIO METOJMKY YCTAaHOBJICHHS pa3Mepa KOMIIEHCALMH MOPATbHOIO
Bpena. OHa mnpeayaraeT OTKa3aThCs OT TPAaAMLMU CJIEIOBATh CIIOKHBILEHCS
CyZeOHOM TpaKTUKe MO ONpeReNeHHOI KaTeropuu JieN U IepeHecTH BHUMaHHe Ha
KOHKpeTHble — oOcrositenbctBa (C.129). Taxke oOpaimaer BHUMaHuME Ha
ONpeJeNICHHYIO CIeUU(pUKY IaHHBIX 1€l M JaXe MPOTUBOpPEUYUs: C OJIHOM
CTOPOHBI, HAJMYUE MOPAJIbHOrO Bpefa NPU JOKA3aHHOCTH (aKTa HapylIeHUs
IPE3OMUPYLTCS, a, C IPYroH, MpeICTaBIeHHbIe I0KA3aTeNbCTBA O pa3Mepe MOryT
OBITh JIMIIL KOCBEHHBIMH (IIpaB/ia, aBTOP 3TO CIIOBO HE UCIIOb3YeT).

CoOcTBEHHO TOBOPS, 3TH COOOPaKEHUST Pa3BHUTHI B [IpunokeHusx, npesxie
Bcero, B Nel (OmpocHble IHCTBI, HanpaBieHHbIE Ha YTOYHEHHE CTereHH
(DM3HYECKUX M HPaBCTBEHHBIX cTpajaHuii), Ne3 (mpuBeneHa CpaBHUTENbHAS
TabJIMa METOJMK OLIEHKH KOMIIEHCAIL[MM MOPAILHOTO BPeja). 3aMEeTHO BHUMAHUE
COMCKATeNls K JeTalsaM, JaXke HIoaHCcaM, B 4YeM, MOYKHO MpPEANOI0KUTh,
CKa3bIBACTCS JTUIHBIN OIIBIT.

Bompoc o nocTonHcTBaX Takoro moaxona JeXUT B cdepe MpearnouTeHH .
Onmnonenty 60jee Hale)KHBIM ¥ apryMeHTHPOBAHHBIM BUANTCS MIJTH TOJHBIN OTKA3
OT CHUCTEMbl KOMIICHCALIUM MOPAJIBHOIO Bpeja, WM HazHauyeHHe MUHUMAaJIbHOIO
pasMepa IO CHelHallbHO BBEIEHHOMY IepeuHro (Mpekie BCero, Kak 3HAK

obiiecTBeHHOTO Ocy)uenns). Ho couckarens BhIMOnHAeT paGoTy B YCIIOBUSIX
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JICCTBYIOIICH IPABOBOM CUCTeMBbl M BBIHYXKICHA OTBEYaTh HA KOHKPETHbIE
Bonpocel. Hampumep, Henbsst He moafepikaTh ee MHEHUS O TOM, €CJIM ceiuac
BBECTH «CTaHAAPTU3AIMIO» pa3Mepa KOMIIEHCAILMHM [0 OIpeNeIeHHbIM BHIAM
MCKaM, TO Mbl NOJyuuM uX Bospactanue (C. 138), nobaBmo — B T.4. mpu
COMHMTEIBHBIX apIyMEHTaX.

B ormensnoMm mnaparpade pasMerieHbl BOMpPOChl cOopa, (UKCALUH U
JIOKa3bIBAHUSA OOCTOATENBCTB, UMEIOIIMX 3HAUeHUE [UIsl YCTAHOBJIEHUs pazMmepa
komrencauun (C.141 u  panee). 37ech aBTOp, KOHEYHO, 3aTparuBaeT U
TEXHUYECKHE U MPOLIECCYalbHbIe ACMEKThI peaeMbIX POOIeM, HO OHU 3HAYMMDI
JUIsL YCTaHOBJIEHUS IMPABOHAPYILUUTENEH WM BBISCHEHUS «IENOYKWY» JIBUKEHUS
urapopmanuu B MHOOPMAIMOHHBIX —CHCTEMax  («TPACCHPOBKM  MapIipyTa
nocrymnay). CouckaTenb MOCIEN0BATENbHO ONpPEACNIsACT JOKYMEHTHI, TpeOyeMble
MO JIaHHOM KaTeropuu Jell, CIOCOOBl  yJIOCTOBepeHMss U obecrevyeHus
J0Ka3aTesIbCTB TPHU TPEJICTaBIeHn MaTepuanoB u3 cetu Murepuer u t.a. Ilpu
5TOM aBTOP OOOCHOBAHO CTaBUT psifi NpoOIeM, B TOM YHCIE O CTOMMOCTH
HotapranbHbIX yeuyr (C. 148-149).

Haxonen, 3aBepiaer paboty naparpad o rnopsjike U pazmepe KOMIEHCALUU
mopansHoro Bpena (C. 154 u nanee). Ero HawMeHnoBanue BHELIHE CXOIHO C
naparpagom 2 5Toi ke IaBbl (Uero sydiie OblI0 Obl HE AOMYCKATE), HO 37€eCh, 110
CYTH, H3JIOXKEHBI BCE OCHOBHBIE MEPOIPHUATHUS, KOTOpPbIE, 110 MHEHHI aBTOpa,
CIIOCOOHBI M3MEHUTH IOJIOKEHHE el C TPUMEHEHMEM HOPM O KOMIIEHCALUH
MOpPaIbHOIO Bpela. ITOT «KOHUEHTpAT JUCCePTALMUY M3II0KEH IO ONpeeIeHHON
METOJIC M KacaeTCs: a) NPUHIMIOB M MPaBUII MOPSIKA U OINpeJelieHus: pazmepa
KOMIIEHCAlUM, ©0)  IOJIOKEHWH, TO3BOJSIIOUIMX  BLIACHUTH  «UCTOUYHHUK
uHpopMauyun», B) pa3paboTKi METOJMYECKHX PEKOMEHIALMH 10 OIpe/eeHIIo U
(QuKcauMM  «3acily’KMBAIOLIMX ydeTa OOCTOSITENBCTB» IIPH  YCTAHOBICHUH
KOMIIEHCAUWH, I') LeNecoo0pasHocTH cOopa U KBATU(GUUUPOBAHHOTO U3JI0KEHHSI
MH(POPMALMU, B OCHOBE KOTOPOU JOJUKHBI JIEXKATh 3aKIIOUEHMEe CIeLHaIucTa U
onpoc moteprieBmero (cM. Ilpunoxenme Nel w  2), 1) npeaioxeHuit

3aKOHOJATEIBHOIO XapaKkTepa, €) pa3padoTKu peKOMEH/alllii, HalpaBIeHHbIX Ha
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BBISABJICHUE CICLU(HUKH HApyIIeHWH JIMYHBIX HEMMYIIECTBEHHBIX TIpaB B
MH()OPMAallHOHHO-KOMMYHHUKATHBHEIX CeTsaX. IIpesicTaBnsiercs, BbICKa3aHHble HIeH
HE paBHOBECHBl M HE pAaBHOLEHHBI. Tak, HET OCHOBAHUU COTJACUTBCS C
NPEANOKEHHEM 00 OTHECEHMM K  «OTATHalOIUM  (QakTopam»  «dakropa
npoctpancTBa» (C. 155), TpyIHO COrMACHThCS € TeM, UTO MOTEHIHATLHAS
CTOUMOCTH B 00OpPOTE MAaTepUabHOIO HOCHTENs, B KOTOPOM  BBLIPAKEHO
HeMaTepHanpHoe Onaro, J0JUKHA MOBIMATH Ha pasMep kommencanuu. C apyroit
CTOPOHBL, PsIT COOOpaKEHHMH pasyMeH, yMeCTeH H MOXKET ObITh NOJJepkaH,
HalpuMep, 0 BapHATUBHOCTH CIIOCOOOB 3alIUTEI U IIpaBe MOTEPIIEBIIEro Ha BEIOOP
(C. 154), ycraHoBiienus MUHUMAJILHOIO U MAaKCHMAILHOTO pa3Mepa KOMIICHCAIHH
(C. 155) u mp.

Taxkum 00pazom, M3NOKEHHOE MO3BOJSAET YTBEPXKIAATH, YTO JMUCCEPTAIUS
3.B. Bemuikypuesoil BblIONHEHA HA JTOCTATOYHOM TEOPETHUECKOM YPOBHE,
MCII0JIb30BAHbI HEOOXOMMBIE 110 HAINIPaBIEHHOCTH PabOThl HOPMATHBHbBIE AKTbI U
JOKTPHHAJIbHBIE HCTOYHHKH, aKTUBHO MCIOJB3YIOTCS Marepuanbl CyaeOHoil
npakTUKK. OCHOBHbIE TONOKEHUs, BBIHOCUMBIE Ha 3alUTy, Pa3BUThIE B TEKCTe, B
TOM YHCNIE O IellecOO0Pa3sHOCTH YUMTBIBATH COTJIACHE Ha OlNpe/eleHHble
JICUCTBUH, BBEJEHUE MHUHMMAJBHOIO M MaKCHMAlIBHOIO pasMepa KOMIIEHCALUU
(monoxxkenute Nel), 0 CBA3M TPaHMUIL OXPAHBI JTUUHBIX HEUMYIIECTBEHHBIX MPAB C
BO3MOXKHOCTBIO T'paX/JaHMHA JaBaTh WIM He JaBaTb coriacue Ha cbGop u
pacrnpocTpaHeHre CBoero uzoOpaxeHus (nonokenwe Ne3), O BapUaTHBHOCTH
Komriencauuu  (rnojoxenne NoS u Ne6) wu gp.  SBISIIOTCS  TBOPUECKHMH,
OPUIMHATBHBIMU W 3aCy)KUMBAIOT BHUMaHUA. JlEccepTaHTOM IIpeiCTaBIIEHO
CBOEOOpa3sHoe HMCCNEeIOBAHME, BKIIOUAIONINE pe3yJbTaThl pelIeHds pobiiewm,
KOTOPBIE€ HEJOCTATOYHO U3YUEHEI B HayKe.

Tem He MeHee, psan AMCCEPTALMOHHBIX MOJIOKEHUI CITOPEH, HEKOTOpLIE
BBICKA3bIBaHUs TPEOYIOT aBTOPCKUX TOSICHEHHHA.

JIOBOJIBHO HEOXMIAHHO oOpeIBaeTcst mnaparpad 1, a 3asdBieHHblE B

HaUMCHOBaHHHU «COBPEMEHHBIC TCHACHUHH Pa3BUTHUS HHCTUTYTa OXpaHbl JIMYHBIX
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HEUMYIICCTBEHHBIX IIPaB» OCTAIMCh TaK U He 3aTpoHYThl. CXOOHOE 3amMedaHue
MOHO aJIpecoBaTh U B OTHOLIIeHUH Naparpada 1 r.2.

OTHOCHTENBHO OLEHKH peflakiuu psiia HopM cT. 152.2. I'K Pd Bo3mokHa 1
KenarenbHa Oojiee B3BelIEHHAs IMO3ULUS. 31eCh, MPEJICTABISAETCS, YMECTHO
00paTUTh BHUMaHUEe Ha HEOOXOAMMOCTH TPABOBOM OLEHKHM He TOJBKO JeiCTBHI
MPaBOHAPYIIUTENS, HO U caMOro cyObeKTa (Hanpumep, noib3oBatens Murepuer),
4TO HE MeHee BaXHO. B Takux choydasx akThl «COINacusi» IOJDKHBI ObITh
aJlecKBaTHBl ~ UCIOJIB3YEMOM  TEXHOJIOTHMH, «COTJIacUe» MOXeT MpuoOpeTarhb
paznuuHble (OpMBI (B Hallel JuTepaType caMo 3TO [OHATHE BechMa cj1ado
MCCIeoBano). Bxoxzaenue B MOOYHO IUIOXO KOHTPOJIMPYEMYIO CYOBEKTOM
MHQOPMALMOHHYIO CUCTEMY C TIpaBOBOM TOYKH 3PEHMS  MOKET ObITh
KBaTM(ULUUPOBAHO M KaK HalM4dMe »HBEHTYyallbHOr0 yMbIcia (IomylieHue
BO3MOXKHOCTH «BBIXOJI@» CBEJEHUH U3-II0J KOHTPOJ!), uTo, nymaercs, OJU3KO K
«cormacutoy. Ilpu sTOoM oueHKe TOANeX)aT U JeHCTBUS IMOTB30BATENs, KOTOPbIH,
NpH  JOCTATOYHOH CTENEHU PAa3yMHOCTH, JOJDKEH MPeINPUHATH COOCTBEHHLIE
MEpBl I MCKIIIOYEHHUS  CIIy4aeB HEKOHTPOJHMPYEMOrO  pPacrpoCTpaHeHMUs
MepCOHANbHBIX JaHHBIX, W T.II. EcTecTBeHHO, Bce 3TO He CHMMaeT BOIpoca O
IOpUIMYECKON peaklUy Ha HApYIIEHUS 1paB, HO B CIIOKUBIIEH mapaaurMe Helb3sl
OCTaBJIATH 0Oe3 BHUMaHMS OLEHKY M jedictBui  (Oe3gedcTBUS) camoro
[10JIb30BaTeNsl.

B 5TOM KOHTEKCTE, Cornamasch ¢ HeoNpeaedeHHOCThIO Psijia TEPMHUHOB, BCe
Ke TIpeJJIoKeHHe aBTopa 00 u3MeHeHuH HopMbl a03. 1 m. | cT. 152.2. 'K P® (C.
70) monnep:KaTh He MpEeACTaBISETCS BO3MOKHBIM. HO HE MOTOMY, YTO MOTHBBI
IPEUIOKEHUST He BEPHBI, & B CBA3U C HEOOXOAMMOCTBIO M30paTh Ooyiee TOUHbIE
Cr1ocoOBI BO3JEHCTBUS, OTBICKATh UHBIE KPUTEPUM B3aMMOJIEHCTBHS B 3TOU cpeje,
PaBHO KaK U ONTUMU3UPOBATH CIIOCOOB! HEUTpamU3auy JeHCTBUM, YIIEMIISIOMIUX
HEUMMYILECTBEHHbIE ITpaBa IpaxkJaH (Hanpumep, MmodyemMy KOMIIEHCALMs JIOJDKHA
OBITh UMEHHO JIEHEKHOMN?).

CouckaTenb OTMEYaeT, 4TO OTCYTCTBYIOT HaIEKHBbIE M yHUBEPCAJIbHbIE

KPUTCPHUK aBTOPCKOI'O IPOU3BEACHUA, B TOM YHCIIE €ro TBOPYCCKOI'O XdpakTepa,

11
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DTO Tak, HO HE YBEPEH, UTO TaKoil aHAIHM3 CIe10BaN0 OpeaNpPUHUMATE B Cyry0o
cnenuansHon padote (C. 78-82.). A npuBomMMEIE aBTOpPOM IIPUMEPBI BHOBH
IOATBEPXKIAAIOT, HYTO JeaTh BBIBOJ O HAJIMYUM HIH OTCYTCTBMH TBOPYECKOrO
XapakTepa TPOU3BEJEHUsI MOXHO JIHMIIb B PaMKaX KOHKPETHOH CHTyaLuH,
Y1€TOM HaJM4Usl UK OTCYTCTBUSA criopa (IPUTsI3aHms ).

[lpennoxkennas knaccupukanus crneuupUIecKUX CrnocoboB  3aIlUThI
JIMYHBIX HeUMYIecTBeHHBIX mpas (C. 89 u nanee) gaxTuyecku He UMEET eIHHOIO
KPUTEPHUA, HApUMeEp, 3allyuTa MO TPeOOBAHUIO OPTaHM3AIMU, OCYIIECTBISIONIEN
KOJIIEKTUBHOE YINIpaBJICHWE aBTOPCKMMHU IIpaBaMH, OTJIMYAETCH JIMIIb TEM, YTO
fercTByeT oco0biit cyObexT (C. 92), HCIONB3YIOTCS Ke YKe Ha3BaHHble CrOCOObI,
Harno ckasath, 4To ecnu aBTOp 0CO3HAET 3TO, TO JAHHOE 06CTOATENLCTBO BOBCE HE
SIBISICTCS NOPOYALMM JIOTHKY H3JI0KE€HHs (IIPU HU3BECTHOM YCIIOBHOCTH BCSIKOM
CUCTEMATU3ALINHN ).

Borpoc 0 Tom, korya Gbina BBefeHa HopMa 06 oXpaHe 4acTHOM skusnu (C.
101, aBrop ykassiBaeT 2013 r.?!), criopeH. 3/ech MOKHO BCIIOMHMTE He TOIbK0 'K
P®, Ho u cr. 21, 23 u mHexoropsle apyrue Koncturyumu PO, roBopslnie, B
[IPUHIIUIIE, O TOM XKe€.

Tpynao cormacuThest ¢ TeM, YTO COMCKATENb MBITACTCS OTHICKATD
«0DOCHOBAHHOCTH pazMepa» KOMIICHCALMM MOPAIBHOTO Bpeia UCXOMs U3 00bema
n3o0pakenus, Obina umK He OblIa caenana Gpoxycuposka u T.4. (C. 100 u nanee).
ITprunHa BO3paXkeHUit B TOM, YTO 3aKOHOJATENBHOE PETYIMPOBAHIE HE OCTABIAET
OCHOBAaHMH MWCKAaTh KpPUTEPUM JJIsl OIpeJeseHusl pasMepa KOMIIEHCALMU 3a
MpelieJlaMl CaMoro IMOCTPANABIIEro (ero BHYTPEHHEro MHpa, NCUXMYECKHX M
usnyecKux nepexmBaHmit u T.1L.). Bee «BHelmHme» hakTopbl NMIL KAK-TO Ham
MOTYT MOMOYb B UX BBIACHEHWH (B JIy4IlIeM CIydae, HECKOJIbKO CKOPPEKTHPOBAT
pasmep). KommeHcammss — ¢opma «yTelIeHHs», «COMMANLHO [IPU3HAHUSI»
CTpaJlaHWH, & HEe BO3MENIEHMS (37eCh HEBO3MOXKHO BO3MECTHTH, 1a M UTO
BO3Mellath?). B aTOM cMbIciie MOHATHA, HO COMHHUTENLHA JOTUKA CBS3H MEXKIY
TEM, Kak HU3TOTOBIUIOCH H300pakeHHME, CKOIBKO ObUIO KaJpOB M TEM, KaKoii

JIOJKHA  OBITH KoMmIieHcauust. MokHO HPU3HATh, YTO HaJIU4ue, Harrpumep,

12
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HECKOJIbKUX KOMWH (BapuaHTOB) (OTOrpaduu rpakIaHdHa, «IYISIONUX» B
WuTepHeT-npocTpaHCcTBe, €ro TPEBOXHUT M OECIIOKOUT  0oJiee, HEXeu
CIIMHCTBEHHBIH CHUMOK (M300pajkeHHe), HO 3TO IOBEPXHOCTHBIE M CydailHble
MOMeHTHI. llog4yepkHy, HeyaadeH cam MyTh IOCTPOEHMs JOKA3aTeNbCTB, OH
OKa3bIBAETCS OCHOBAH Ha OECKOHEYHOM psijie MAaTKUX 00CTOSATENLCTB.

N3 paboTsl ciaenyeT, YTO coucKaTesb CYIIeCTBO KOMITEHCALMU MOPaIbHOrO
BpeJa paccMaTpuBaeT Kak, CKopee, JENHUKT. JTO 3aMeTHO W3 psija ee
BBICKA3bIBAHWN OTHOCUTENBHO MpaBuil naparpagda 4 ri. 59 'K PO. Mexny tem, 06
5TOM naparpade y’kKe BbICKa3bIBalNCh BECOMbIE KPUTUUYECKHE apryMEHTHI: O €ro
M30BITOYHOCTH, HEHYKHOCTH | Jaxe npotuBopeuns ctT. 151 'K P®; B uacTHOCTH,
MOTOMY, YTO JOIYyCKAeTCs BOSMOKHOCTb IPUMEHEHUsI HOPM O KOMIICHCALIMH | [TpU
OTCYTCTBUM HApPyILIEHUH JUYHBIX HEUMYIIECTBEHHBIX TpaB, cM. M. 2 ¢T. 1099 I'K
P®. Hopwmel, BhilleamMe B JaHHBIA Naparpad, UyKepOIHBI CMBICIY U
HarmpaBJIeHHOCTH JAHHOW IJaBbl (IIOYEMY M HET COIJIaCOBAHHOCTH MEKIY €€
naparpadamMu 1 u 4). B gucceprauuu ectb BechMa CTPAHHOE BbIpaKEHHE —
«KOMIIEHCAIUs MJIM BO3MELIEHUE Bpeaa, YCTOSBIIMECS TEPMHHBI, KOTOpble He
TpeOyroT gonojHuTensHoro aHanuzay (C.117). IIpocto yAUBUTENBHO, €CIu JaxKe
HE YYUTBIBAThL, YTO CJIOBO «KoMmIleHcauus» B 'K PO u npyrux mpaBoBbIX akTax
IIPUMEHSAETCs B CaMOM pa3lIMYHOM cMblcie. B moboM ciydae «KOMITeHCALHs
MOpPaJILHOI'O Bpela» — 3TO He BoO3MeuleHWe Bpena. Jlroboe, B ToM uwucie
TEJIEOJIOrMYEeCKOe TOJIKOBaHME NMOHATHSA «Bpea» B ['K PD, He no3BoisST OTHECTH K
HEeMY «MOPaJIbHBIA Bpe» (U [ell0 BOBCE HE B TEPMHUHOIOIUH). IMEHHO ro3aTomy y
CyJa ecTb 00s3aHHOCTb B3BICKATh BCIO CYMMY Bpejia (Kak oOllee MpaBuiIo) U HET
00SA3aHHOCTH B3BICKAHMSI CYMMBI KOMIIEHCAIMU (CYJ JIMIIL «MOYKET» TIPUHATEH
TaKkoe peuleHue). bbuto Obl yMECTHBIM MOJTYYUTh OT aBTOPa KOHLENTYalbHbIE
TOSICHEHUSL.

TpebOyroTcst aBTOpcKUe MOSICHEHUS! OTHOCUTEIBHO MPHYMH, O KOTOPBIM
COMCKaTellb IOJIaraeT, 4To BCAKOe HapylleHHe B cdepe TpakIaHCKO-IIPaBOBOIO
HapyIIeHUs JTOJDKHO HEIIPEMEHHO CONMPOBOXKAATHCS UMeHHO Hakazanuwewm (C.119).

1 B Kaxko# cremeHW 5TOT B3N COOTBETCTBYET CYIIECTBY [aHHON chepsl
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perynupoBanusa? VYUUTEIBA€T JIM aBTOP, YTO B ClAydasX HapyHICHUS JTUYHBIX
HEUMYIIECTBEHHBIX IpaB, MOMHUMO HOPM TPaKIaHCKOTO IMpasa, AEHCTBYIOT U
HOPMBI aIMUHHCTPATUBHOTO, YTOJOBHOTO M MHOTO 3aKOHOAATENbCTBA, KaK pas U
HaTIpaBJIeHHbIE Ha UCIIOIb30BaHNE KapaTeqbHbIX Mep?

Heckonbko HacTOpaKMBaIOT COOOpaXKeHHs O KOMIIEHCALUH MOPATbHOrO
BpeJla HMEHHO pOJUTENsIM HecoBepiienHojieTHero pedenka (C. 121). Kcraru, B
nonokeHun Ne7, Kpyr Takux ML wWHpe. Bompoc mocTaBieH NpaBWIbHO, HO
TOJILKO JIM MPSIMbIE KPOBHBIE POJCTBEHHUKU MCHBITHIBAIOT cTpaganus? CormacHo
OTOU JIOTHKE, €CJIM, HampuMmep, eciad peOeHOK OCKOopOJieH B INPUCYTCTBHU
ponuTeNs, TO KOMIIEHCALMS IPUMEHSETCs, a eClIM Ha ria3ax AdAd MCTA3aroT
BHYUKY, TO HeT... I ze e rpanuna? He nopa nu ee HaMeTUTH BHE 3aBUCUMOCTH OT
KPOHHBIX y37?!

OTmeueHHBIE  CIOPHBIE  BONPOCHI M HEKOTOPbIE  HETOYHOCTH  He
IPeNONPENETIAIOT OO 0J0KUTENFHON OLEHKH paboThl.

Jns paboTel XapaKTepeH sICHBIM Mo eccroHaNbHBIN A3bIK, MIEU JOMMUYHBI 1
MOTHBHMPOBAHEI pealbHbIMU MOTPEOHOCTIMU OOIIECTBA M TpakaaH, TEKCT BIIOJIHE
YUTACTCsI, BBICKA3aHHLIE IIOJIOKEHUS, BBIBOABI B OCHOBHOM peNpe3eHTaTHBHBI,
apryMeHTHPOBaHBI.

OGuii BRIBOA: AHccepTaluoHHas pabota Berkypresoit 3ou BanepbesHnl
«KomreHncanus MOpalbHOrO BpeAa MpH HAPYUIEHUH JUYHBIX HEWMYILIECTBEHHBIX
NpaB U IpU IOCAraTelbCTBE Ha HeMaTepuallbHble Orara» SBISETCS TBOPYECKUM
3aBEepPILIEHHBIM  MCCIEAOBaHMEM, CyMMa C(HOPMYJIUPOBAHHBIX  IOJOKEHHI,
HAYYHBIX OLICHOK, PEKOMEHIALMI MO3BOJISET TOBOPUTH, YTO B HEHM HaHLI HOBLIE
Hay4yHo OOOCHOBaHHBIE pelIeHus ¥ pa3paboTKH, HMEIOLIMe CYLIeCTBEHHOe
3HQUCHME [UIs DA3BUTHUsA HAyKU TIpakJaHCKOro MpaBa, a COHCKATENEeM BHECEH
JUYHBIA BKJIaJ B HayKy. Jlucceprauus cOOTBETCTBYIOT TpeboBanusm ITosoxkeHus
O TOpsAKe NPUCYXKJEHUs YUYEHBIX CTeleHeH, yTBepKIeHHBIM llocTaHoBnenunem
[lpaButenscta PO or 24 centsops 2013 r. No 842 (B pen. or 28.08.2017),
couckartesb jxe — Bewkypuesa 3.B. - 3aciyKuBaeT nMpUCy IeHUS YYEHOHR CTeleHu

KaHAMAaTa OPUANYECKUX HayK (nmo cnenuanbHoctd 12.00.03 — rpakmanckoe
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[IpaBo; NpearpuHUMATEIBCKOE ImpaBo, ceMelHoe IIpaBO; MEXAYHAPOJHOE YaCTHOE

paBo).

OduumanbHbIi OMIOHEHT,
npodeccop Kadeapsl IPAaBOBOrO 00ecredeHnus] SKOHOMHYECKOH JeSTeNbHOCTH
CaMapcKoro rocysapcTBEHHOIO 3KOHOMMYECKOIO YHHBEPCUTETa, npodeccop,
JOKTOP IOPUANYECKUX HAyK

3

oS- X ) Xoxyos Bagum ApkaabeBuy

Anpec: 443090, r. Camapa, ym. Coserckoit Apmmu, 1. 141, DenepanpHoe
rOCy/lapcTBEHHOE  OIOJUKETHOE — 00pa3oBaTellbHOE  YUpeXkIeHHE  BBICIIEro

oOpazosanus «CaMapcKuit rocy1apcTBEHHbIH YKOHOMUYECKHUIA YHUBEPCHUTETY; Tell.
(840)-933-87-78; caiiT — sseu.ru.

Havanchutk Yrpasnesvis Aenam__
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