OT3bIB

0pHUHAILHOrO ONMOHEHTA HA AUCCEPTANHIO 3SHMHHA Baagumupa AHapeeBuuya Ha
Temy «lIlpaBoBasi NpHpoAa MHTE/NIEKTYaldbLHBLIX NpPaB IO 3aKOHOJATeJIbCTBY
Poccmiickoii ®enepanumn», npeacTaBJeHHYI0 HA COMCKAHME Y4€HOH cTemeHH
KaHIuAaTa IOPHAMYECKMX HAayK no cnenuajabHocTH 12.00.03 — rpaxkganckoe
NpaBo; NpeANpHHAMATEIbCKOE NPaBo; ceMeliHoe IPABO; MeKIAYHAPOJIHOE YACTHOE
npaBo

AKTyaJIbHOCTB TeMBI AuccepTanuy B. A. 3umuna JETEPMUHUPYETCS MPEX]IE BCETO
MOJIOZOCTBIO /UL POCCHHCKOrO IpaBOMOPSIKA MHCTHTYTA UHTEJUIEKTYAIbHBIX IPAB.
Hecmotps Ha Gosee 4eM BEKOBYIO M3BECTHOCTH JAHHOTO HHCTHUTYTa B 3apyOexxHOii, B
IePBYI0  O4epenr B OenbruicKkod ©  ¢paHIy3cKOH TIpaBOBOI IOKTpUHE, B
OTEYECTBCHHOC 3aKOHOZATEIBCTBO OH OBUI BIIEPBEIE BBENEH JIULIb C IIEPBOTO SHBAPS
2008 r. B gactu uetBéproii 'K PO.

IIpu oTOM ecnu B 3apyGeKHON HOKTPUHE KATErOPHIO HUHTEJUIEKTyaIbHBIX IIpaB
aCCOLMUPOBAIIH TOJIBKO C JIMYHBIMH HEHMMYIIECTBEHHBIMU ITpaBamu (moral rights, droit
moral etc.), To B ct. 1226 TK P® cpenn UHTCIUICKTYyaJIbHBIX IIpaB Ha pe3yJIbTaThl
MHTe/UICKTYalbHOH ~ JNESTeNBHOCTH M NpHpAaBHEHHBlE K HHM  CpeiCTBa
VHIMBANyaIM3alil B TIEPBYIO OYepelb NPHU3HAETCH «HCKIIOYUTENBLHOE IIPaBo,
ABJIAIOMICECS MMYIICCTBEHHBIM IpaBoM», Koropoe B mepuox ¢ 01.01.1994 r. mo
01.01.2008 r. mo cmbicny peiictBoBaBImedl Torma cr. 138 wacTu neppoii 'K PO
OTOXXIAECTBIUTIOCH ¢ HHTEJUIEKTYaJIbHOM COOCTBEHHOCTHIO.

BaxxHo u npyroe: ogHOBpeMEHHO C peryiaMeHTAlMed B 9acTH yeTBEpTOit [ K PD
MHTEJUICKTyalbHBIX TpaB B CT. 44 u 71 «o» KoHcruryumm Poccum coxpaHsercs
KaTeropus «MHTCIUIEKTYaIbHOH COOCTBEHHOCTHY. JJaHHAs KaTeropys UCIONb3YeTCs H B
CTOKronbMcko#l  KOHBEHIHMH 00 YUpeXACHUH  BcemHupHOW — opraHu3anuu
MHTEJUIEKTYalbHOM COOCTBEHHOCTH OT 14 mrons 1967 r. (¢ ygactrem Poccun), B . VIII
CT. 2 KOTOpOHM CKa3aHO, YTO «HMHTEIUIEKTyalbHas COOGCTBEHHOCTH BKIIOUAET IIpaBay,
OTHOCAIIMECHA, B YaCTHOCTH, K (JIMTEPATypHBIM, XyHOXKECTBEHHBIM M HAyYHBIM
IPOM3BEACHHSM, UCTIONHUTENLCKON NESATEIbHOCTH apTHCTOB, 3BYKO3AIMCSM, PaJHo- U
TCICBU3MOHHBIM IIepefadaM, H300peTeHHSM BO BCeX OOJAacTIX YeIOBEYECKOM
JESATETBHOCTI.

OueBHHO, YTO UMEHHO B CHJIy YKa3aHHBIX 0GCTOATENHCTB B I'K PD Hapsay co
CTaTbAMH 00 HHTEIUIEKTYalbHBIX, B TOM YHCJIE HCKIIOYUTENbHBIX, npasax, ObUIH
BKJIIOYCHBI M CTaThH 00 MHTEIIEKTYalbHOM COOCTBEHHOCTH: CT. 128 9acTh nepBoi (B
pen. ®enepanbHOro 3akoHa ot 02.07.2013 No 142-®3), . 4 ct. 769 wacti BTOpOH, 1. 1
cT. 1225 u cr. 1246 wactu getBéproit). IIpu 5toM B 1. 4 ct. 769 T'K PD CKa3aHo, 4TO
«yCJIOBHUS OTOBOPOB Ha BBHINIOJIHEHHE HAayYHO-HCCIIENOBATEIbCKUX U TEXHOJIOTHYECKIX
paboT MOKHBI COOTBETCTBOBAaTh 3aKOHAM M HHBIM IIpaBOBBIM akTaM 00
MCKIIFOYHMTENBHBIX NpaBax (MHTEJUIEKTYalnbHOM COGCTBEHHOCTH)». MHaue rosops, 1. 4
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cT. 769 I'K P® ¢akThyeckd OTOXKIECTBISET MCKIFOUYATEIHHOE (MMyIIECTBEHHOE)
HMHTCJUICKTYaJlbHOe IIPaBO C HMHTEJUIEKTYyaJIbHOM COOCTBEHHOCTHIO. BCIIEICTBHE 3TOrO
HCCICIOBAHME TIPUPOABI HMHTEJUIEKTYalbHBIX TMpaB — KaK HCKIIOYHTEIbHBIX
(MMYIIECTBEHHBIX), TaK W JIMYHBIX HEHMYILECTBEHHBIX, 4 TAKKe HHbIX (npaBa
CIeIOBaHUsL, TIpaBa NOCTYTIA U PYTHUX) IO-TIPEKHEMY COXPAHSET CBOKO aKTYaIbHOCT.

Huccepranms B. A. 3UMHHA COCTOMT M3 TpaIHIMOHHOrO BBemeHHs (c. 3-20),
TpEX rias (c. 21-141), 3axmouerus (c. 142-147) u Crucka nurepatypsl (c. 148-172).
Bo BBeseHMH OGOCHOBEIBACTCS aKTyalbHOCTh TEMBI HCCIENOBAHUS, €ro OOBEKT M
NpeIMeT, CTENeHb HAyYHOM  pa3pabOTaHHOCTH  TeMbl, TEOpETHYECKas |
METOAOJIOTMYECKass OCHOBBI, HOPMAaTHBHas1 6a3a, IeJIb W 3aJaYd HCCIIEIOBAHHUSA, €ro
HaydHas HOBU3HA, OCHOBHBIC BBIBOJBI M PEKOMEH/AIMH, BEIHOCUMBIE Ha 3aIIMTy (C. 3-
18), X HayyHas W mpakTH4ecKas 3HAYNMOCTb, a TaKKE ampobarusi pe3yJIbTaToB
uccienosanus (c. 18-19).

Ilepass rmaBa gwmcceprammu  (c.  21-58)  mocssimieHa aHaJIU3y MecTa
MHTCJUICKTYyallbHBIX MIpaB B CUCTeMe MpaBa. B Hell paccmarpuBarorcs o6mgue
TIOJIOXEHUS O 3apOJKIACHUYU U SBOJIIOLUH IOHATHN «MHTEJUIEKTyalbHasi COOCTBEHHOCTE
U «UHTCJUICKTyalbHbIe IIpaBa» (. 21-35) W COOTHOLIEHWE MAHHBIX MOHITHH IO
poccuiickoMy 3akoHoAarenscTBY (c. 36-38). Bo BTOpOIf riiase (c. 59-105) mucceprant
Ia€T OCHOBHYIO XapaKTEPHUCTHKY OXPaHIEMBIX 00bEKTOB, OCHOBAHMI BO3SHUKHOBEHHS H
TIPCKPAIICHUA HHTEJUICKTYalbHBIX IIpaB. B TpeThelt rase (c. 106-141) ananmusupyercs
COACpKaHNe HHTEIUIEKTY JIbHBIX ITPaB 110 3aKOHOAATENbCTBY Poccuiickoit Menepanum.

Ilpyu moxarotoBke aMCCepTalMM aBTOP MCIONB30Bal OTHOCAIIMECS K TEMe
HCCIIEIOBAHKSA HEOOXOIUMbIE TIPABOBEIE aKTHL, B TOM YHCJIE MEYKILYHAPOHBIE ZIOrOBOPHI
¢ ydactueM Poccuu, nefictByromme M HeIeHWCTBYIOIME pPOCCHICKHE HOpMaTHUBHEIE
TIpaBoOBEIC aKThI, COBMecTHOoe Ilocranosnenme ITnenyma Bepxosmoro Cyma P® wu
Beiciero  Apbutpaxsoro cyma P® or 29.03.2009 Ne 5/29 (c. 148-154),
MHOTOYHCIICHHBIE MOHOTPaduH, KOMMEHTAPHH, yIeOHUKY, yueOHBIe mocobms (c. 154-
163), mucceprammm u aBTOpedepaTsl mMCCepTaLMiA (c. 163-164), crateu B
NCPHONMICCKUX M3MaHUAX (C. 166-171) M oOTHeNbHBIE MHOCTpAaHHEIE ITyO/IMKALAH
(c. 171- 172).

Bc€ 9710, a TakKe JIOTHYECKHM BBICTpOCHHAS CTPYKTypa paloThl MO3BOJIMIN
B. A.3uMuHY  mOATOTOBUTH  AHCCEPTALHOHHOE HCClIeIoBaHue,  obJiamarolnee
HeO0OX0IUMOM HayYHON HOBU3HOA.

OOBbeKTHBHO OIEHMBAsl CTENEeHb HayYHOM pa3spabOTaHHOCTH TEMEBI CBOErO
MCCIIeIOBaHUs (C. 5-7), IMCCEPTAHT CIPABEATHMBO OTMEYAET, UTO HECMOTpsI Ha OoJbIIIOE
KOMMYECTBO padoT B cepe MpaBOBOi OXpaHbl MHTEIIEKTYaIbHOM COGCTBEHHOCTH M
3alllNThl MHTCIUICKTYalIbHBIX IPaB, MHOTHE aCIEKThI TEMBI UCCJICIOBAHMS «SBIISLFOTCS
AMCKYCCHOHHBIMH B CBSI3M C OTCYTCTBHEM €IMHCTBA IO3MIMH CIEHMAIMCTOB.
BozHukaromue B Teopur W Ha IpaKTHKe IIPOTUBOPEYHUS HE IO3BOJLIIOT T'OBOPHUTH O



(GOopMHpOBaHMK CTPOHHOIM CHCTEMEI HOPMaTHBHOTO PETyIUpPOBaHHs IIPABOBON OXPaHBI
PE3yJIbTATOB HHTEIUIEKTYaNIbHOM AESTENBHOCTH U CPEACTB UHIMBULY ATTA3AIMID (c.5).

Ilpeacrapnsercs, 9T0 B 5TOM CBA3HM MOYKHO IOAAEPXKaTb B  OCHOBHOM
TIpEIUIOKCHHYIO aBTOPOM 00mIyr0 (OpPMyNly HaydHOH HOBH3HEI JUCCEpPTAlMU Kak
HCCIICZIOBaHNsl KOMIUIEKCHOTO XapakTepa, B KOTOpPOM Ha 6ase IIPOBEAEHHOTO
TCOPETHKO-IIDABOBOrO  aHAIM3a M IIONYYEHHBIX pE3yJbTAaTOB COpPMYIIMPOBAHEI
TCOPETHYCCKUE TMOJIOKEHHUS ¥ IPaKTUYECKHE pPEeKOMEHIALUH, CIIOCOOCTBYIOIIHE
COBEPIICHCTBOBAHHMIO CHCTEMBI MHTEIIEKTYalbHBIX NpaB B Poccuifckoit Denepammm»
(c. 11).

3aciy)KMBaIOT 00GPEHHs TaKKe 06JIaqAI0NIHe HOBH3HOM 1 060CHOBaHHBIE JINYHO
AACCEPTAHTOM PE3yIIbTAThl HCCIIC[OBAHKS, BEIHECCHHbIE HA 3AIIHTY.

B gacTHOCTH, BIIOJIHE 060CHOBAHO MOIOMXKEHHE O TOM, YTO «IIPaBO HA NOJyYECHHE
[IaTCHTa MOJDKHO TIPU3HABAaThCS M OXPAaHSATHCS B KAa4eCTBe CyOBEKTUBHOIO
TPLKIAHCKOTO IpaBa aBTOPa COOTBETCTBYIOIIETO TEXHUYECKOIO pemenus, Jm6o
PCIHICHIS BHEIHETO BHAAa WM3NENHs, MO0 COpPTa PAaCTEHHH HIIM HOPOIBI JKUBOTHBIX,
TIOCKOJIbKY ~ TAHHBIE  PE3YJbTAaThl HHTEIUIEKTYalbHOM JEeSTENBHOCTH CTAHOBSTCS
OXPaHJEMBIMH OOBEKTaMH JIMIOb TIOCJIE WX rOCYyJapCTBEHHOM perucTpauud B
COOTBETCTBYIOILIEM OpraHe HCIIOIHUTENbHOM BiacTtu» (c. 13, 80, 91).

HaHHEIH BEIBOZ TeM Golee BaXkeH, 4TO IIMPOKO pacIpOCTPaHEHO MHEHHE (eIE co
BPEMCHH M3naHus KHUTH A. A. [Tunenko 1902-1903 romos «IIpaBo m306perarensn»),
OyATo mNoiydYeHWe maTeHTa Ha M300peTeHHE WENTHKOM CONPSDKEHO C IyGIMIHBIM
mpaBoM. MexIy TeM NpaBoO Ha NOMyYeHHe [ATEHTa, T.e. NpaBO Ha MpHU3HAHHE, K
TIPUMEpY, IPEAIONaraeMoro M300peTeHHs M300pETEHHEM B IIPaBOBOM CMBICIIE — 3TO
Cyry0o rpaxmaHckoe mpaso. JIaHHBIA BBIBOX IIPAMO CIIEAYeT U3 HOPMEI IMOAM. 5 1. 1
cr.8 I'K P®, B coorBercTBHM ¢ KOTOPbIM Tpa)XIaHCKHE IpaBa H OO0S3aHHOCTH
BOSHHKAIOT, HApALy ¢ NPYTMMH OCHOBAHHSIMH, B YaCTHOCTH, «B Pe3yJIbTATE CO3TAHHS
n300peTeHnit». M MIme Ha 5TOM HeauKoM TPpaXXIaHCKO-TIpaBoBOM Oaze § 5 mi1. 72 T'K
P® permamentupyer KBa3H-IyOINYHO-NIPABOBOM MOPSIOK  MOHAYM 3asBKH, €&
IKCIIEPTH3bI U IOy IEHH IATEHTa Ha H300peTeHne, PaBHO KaK M Ha ITOJIE3HYIO MOZEITb,
IPOMBIIIEHHBIN 06pasel WK CeJeKIIHOHHOE JOCTIDKEHHE.,

He BBI3bIBaeT MpHHLHIHANEHEIX BO3pAKEHHMH TaKOKe pasfensieMoe IUCCepTaHTOM
CYWECTBYIOLIEC MHEHUE O TOM, YTO «B COAEPIKAHHE HCKIIFOUUTEIHHOTO [IpaBa BXOMST
fia IpaBOMOYHMS — HCMONB30BAHME H PAaCHOPSDKEHHE», a TaKkKe IaBaeMoe KM
COOTBETCTBYIOILIEE aBTOPCKOE OIpEAEIEHUE UCKIIOYUTETLHOIO npasa (c. 13, 106-108,
119-121). OHo mHe pacxomures 1O OombmioMy cuyéTy c OpyrHM He MeHee
PacTIPOCTPaHEHHBIM CYXIEHHEM O HAIIMIMH Y IPABOOGIAATENs TPETHETO IPAaBOMOYHS
O 3allpeTe Ha HCMONB30BAHUE OXPAHAEMOTO pe3yJIbTaTa HHTEJUIEKTYaJIbHOM
ACATENBHOCTH JIMOO CpEe/CTBA HHIMBMIYyaIH3alUK TPETBUMH JIMIAMH, IOCKOJIBKY
lAHHOE TIPABOMOYME «SBIACTCS OOA3aTENBHBIM aTPHOYTOM JIFOGOTO aGCONIOTHOrO
npasa» (c. 120). Xors, cnpaBemmBocTH panH, HeIb3sd HE OTMETHTh, YTO MOMHMO
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NPaBOMOYHH CyOBEKTa HCKIIOYHUTENHHOIO IpaBa HA KCIONB30BAHUE OXPaHsEMOro
Pe3yNbTaTa MHTEIUICKTYalbHOU NEATENbHOCTH MM CPEeICTBA MHAMBHIYAIH3ALUH 10
CBOCMY YCMOTPCHHIO M PACIIOPSDKCHUE NaHHBIM mpaBoM (ab3. 1 m. 1 cr. 1229 T'K P®)
ab3. 2 m. 1 TO¥M e CTaThbM OMHO3HAYHO IIpEAyCMaTPUBAET, YTO «IPaBOOOJIANATEND
MOXET II0 CBOCMY YCMOTPEHMIO paspelllaTh MM 3alpeljartb APYTHM JIHLAM
HCIIOJIb30BAHUE  pe3ysibTaTa HMHTEJUIEKTYaJlbHOH MIESATENPHOCTH WM  CpelcTBa
HUHIMBHy AJTA3AI[A) .

JIOTMYHBEIM B TOCTaTOYHO 0GOCHOBAHHBIM SIBJISETCS NpEeTIOKEHUE TUCCEPTAHTa O
PaCIMpeHMy [IeUHWLMM IIOHATHS (JIAYHBIE HEHMYINECTBEHHBIE [paBa» IyTEM
JIOIOMHEHNS €€ TMOMOOHBIMY IPABaMH (JIHLI, He SBISIOIMXCS aBTOPAMH pe3ynbTaToB
MHTCIUICKTYalbHOH JIESTENBHOCTH, HO MMEIOIMX MPAaBO Ha yKa3aHHE CBOEr0 MMEHH
(HAMMEHOBAaHHUsA) B CHIIy 3aKOHa (HampHMep, IIPAaBO M3TOTOBUTENS AyJUOBH3YaLHOIO
TIPOM3BEIICHNUS Ha yKa3aHHe CBOCro MIMCHH MJIM HaUMEHOBaHuA)» (c. 14, 128).

Cnemyer cormacutbCss ¢ MHEHHEM [JHUCCEpPTAaHTa O Helenecoo0pa3HOCTH
HOPMATHBHOI'O 3aKPEIUICHHS KIaCCH(QHUKALMH HWHTEJUICKTYyalbHBIX IIPaB, «B CBS3H C
TeM, 4T0 B 4acTh 4eTBEpTodi 'K P® orcyrcTByloT 06LIME HOPMBI O JIMYHBIX
HCHMYIIECTBCHHBIX M «HHBIX» WHTEJUICKTYaJbHBIX NPaBaX, B TO BPeMs KaK TIpDaHb
MEXIY HAMH HE BCET/la OYEBHM/IHA M OTHECEHHE TOrO MMM HHOTO MHTEILIEKTYAIbHOTO
IIpaBa K KOHKPETHOH KaTeropuu BecbMa cIiopHo» (c. 14, 68-80).

Hapsny ¢ TeoperryeckuMu monosxeHUsIMH AUCCEPTaHT OOOCHOBBIBAET Ha MX 6aze
npennoxenns de lege ferenda. B wactHOCTH, Kpome YK€ YIOMHHaBIIUXCS
NPENIOKEHUH, CHOPMYITHPOBAHHEIX B «EIUHOM CBA3KE) C T€OPETHYECKAMH BBIBOJIAMH,
TpeAiiaracTes HoBast penakuus 11. 1 cr. 1250 I'K P® o 3ammre UHTELIEKTYanbHBIX 1paB
M ONHOBPEMEHHO O IPHU3HAHMH yTpaTUBIUEH cuimy cT. 1251 'K P® BBumy Toro, uro
MOJNIOXKEHHA 1. 1 ¥ . 2 JaHHOM CTaThH IpeJIaraeMoil HOBOM penakuued m. 1 crates
1250 mepenocutcs B 3Ty crateio, a m. 3 cr. 1251 TK P® «(aKTUYEeCKH HE HECeT
CMBICTIOBOH Harpyskm» (c. 15, 138, 139).

YbenurensHol NpeNCTaBIsieTCs M apryMeHTALHs OUCCEPTAaHTa B IOJIb3Y HOBBIX
penakuuii psma craret 'K P® o npaBe Ha Tomosorau MHTETPAIbHBIX MHUKPOCXEM:
cT. 1452 - 0 rocynmapcTBeHHOM —permcTpanuu TOIIOJIOTHH, CT. 1454 — 06
HCKIIOYHTEIEHOM 1paBe Ha TOMONOTHIO M CT. 1457 — o cpoke [eiicTBuS
HCKIIOYATEIbHOTO MpaBa Ha Tomosoruio (c. 16, 17, 18, 92, 96).

VI3noXeHHOe TI03BONSAET CHENaTh NPeIBAPUTENbHBIA BBIBOL O COOTBETCTBUH
uccinenopanus  B. A. 3uMuHa  OCHOBHBIM  TpeGoBaHMsM, IPEABSIBIIEMBIM K
KaHIUIATCKMM IHCCepTaliaM Mo creruanbHoctr 12.00.03. OxHako 3Ta Auccepramms,
KaK JI000€e MCCiIeIOBaHNE Ha TEOPETHIECKH CIIOXKHYIO ¥ IPAKTHYECKU BaXKHYIO TEMY HE
MOJKET HE BbI3bIBATh ONPEACIICHHBIE 3aMEUaHMS.

B yacTHOCTH, aHaMM3MpYs OHATHE M COmepIKaHUe MHTEJUIEKTYaJIbHBIX IIpaB M UX
COOTHOIICHUE C MHTEIUIEKTYIbHOH COGCTBEHHOCTEIO, IUCCEPTAHT HEPENKO UCTIONB3YET
0e3 e pacKpEITHS KaTeropuro «IpaBso UHTCIUIEKTYaJIbHOH  COOCTBEHHOCTH,
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[IPUMCHSBINYIOCS paHee BO MHOIMX OTEYECTBEHHBIX HCCIIENOBAHUAX, B TOM YHCIIE B
y4eOHo! nuTeparype. Boiee TOro, AMCCEpTAaHT IONAraeT, yTO Hay4YHO-IIpaKTHYECKasl
3HaYMMOCTb PE€3YJILTaTOB €r0 MCCIICAOBAHUS 3aKII0YAETCS B TOM, YTO COAEPIKALIUECS B
HEM TIOJIOXKEHHS MOT'YT GBITh MCIIOJIB30BAHbI, B YACTHOCTH, IIPU HPEIIOIaBAHAH «KypCOB
IpaBa HHTEIIEKTYaIbHOM COOCTBEHHOCTH B Y4eOHbIX 3aBeneHusIx» (c. 18).

Mexny TeM aHaNM3 JaHHOM KaTerOPHH, SBJIAIONMIEHCS K TOMY XK€ JOMHUHUPYIOIIEH
B COBPEMEHHOM 3apy0e)HOM mpaBe, ObUI ObI IOJI€3€H IS YSCHEHHS POCCHICKOIro
lpaBa  Ha  pe3ynbTaThl  HHTEIUICKTYalbHOH  JEATENIBHOCTH W  CpelcTBa
MH/MBUyaJIM3alMK. B 9T0# CBsI3M MOXHO OBIIO GBI PACCMOTPETH KAaTETOPHIO (IIPABO
MHTCJUIEKTYIbHOH  COOCTBEHHOCTM» B 4YETHIPEX acHeKTax Kak: COBOKYIIHOCT
TMPaBOBBIX (IIPEXKIE BCETO TPAKIAHCKO-IPABOBBIX) HOPM; YUEOHYO TUCLUIUIMHY; HAYKy
(ZOKTpHHY) NpaBOBEeNEHUs U Cepy OCYIIECTBICHHS M 3alUTHI MHTEJUIEKTYJIbHBIX
IpaB ¥ UHBIX CBSI3aHHBIX C HUMH IIPaB. '

Ilpy  5TOM, mpU3HABas YCIOBHOCTE CaMOr0 IIPONPHETAPHOTO  IIOHSTHS
«UHTEJUIEKTyaJlbHasi ~ COOCTBEHHOCTB» M HeobsA3aTelbHOCTh  mwid  Poccum
MUMIUIEMEHTAUM JaHHOW KaTe€rOpuH, 3aKpeIuleHHOM B CTOKIOJIbMCKOM KOHBEHIMH 00
Y4pexIeHHH BceMHpHON OpraHM3aliuy HHTEIUIEKTYalbHOM COOCTBEHHOCTH, HENMb3s He
YYMTBIBATh LEI€COO0OPa3HOCTh COXPAHEHWS JAHHOM KATerOPUM B OTEYECTBEHHOM
3aKOHOZATENECTBE (KaK II0 CyTH aHANora COBOKYIIHOCTH aBTOPCKHX, CMEXHBIX
NaTCHTHBIX U T.II. MCKIIOYUTENIBHBIX IIPaB, B KOHEYHOM MTOre COOTBETCTBYIOIIETO II.
VIII cr. 2 CTOKroibMCKOM KOHBEHIHMH). DTO HEOGXOOUMO VIS BCECTOPOHHETO
YCICIIHOTO COTPYTHWYECTBA Hallle CTpaHbl C JAPYTMMHM CTpaHaMd II0 BOIPOCaM
OXpaHbI pe3yJIbTaTOB UHTEJJIEKTYaIbHOM AESTENBHOCTY M CPECTB MHIUBH/IY ATH3ALIHIL.
Henb3st 3a0p1BaTh, 4TO KaTeropus MHTEJUIEKTYalIbHON COGCTBEHHOCTH ¢dopmupoBaace
BO BCEM MHPE M HCHIOJIB3YE€TCS OO CHUX IOp B TEYEHHE CTOJIETUH Ha 0a3e Takux
KaTeropuil Kak JIMTepaTypHas, XyJZO)KECTBEHHAs, HaydHas, MPOMBIIUICHHAS H T.IL.
COOCTBEHHOCTS.

U B (OpMHpOBAHMM IaHHOW KATErOpUM HAPSLYy C TAKHMH OOBEKTHBHBIME
(aKkTOpamH, KaK HCTOPHYECKHH, TeXHOMOTHUECKH I, IKOHOMHIECKHH, IOPUOUYECKUN M
FOPUIIUKO-TEXHUYECKUH BOXXHYIO POJIb UTPal U O CHUX IOP UIPaeT ICHXOTOTHYECKHi
(bakTOp, T.e. BONBHOE MM HEBOJIBHOE IKENAHHE IIPECTaBUTENIEH TBOPUYECKUX
mpoeccuit  MMETh Ha pe3yNbTaThl CBOEr0 TPyJa HE KaKOe-TO abcTpakTHOE
«HCKIIIOUMTENIBHOEY JIMOO «UHTEIUIEKTyallbHOE» IpaBO, a IIPaBO, TOXAECTBEHHOE
TaKOMy «CBSIICHHOMY M HENPUKOCHOBCHHOMY» (KaK 3TO BEeKaMH BHYIIAJIOCH) IPABY,
KaK IpaBO YaCTHOM COOCTBEHHOCTH Ha BEIIlb.

VI3 cKa3aHHOTO BBITEKAET TAK)Ke OLIEHKA KaK CIOPHOTO YTBEPIKICHHUS IUCCepTaHTa
O TOM, 4TO «C JIaThl BCTYIUIEHUS B CHIy 4acTd 4eTBeproit [ K P® TepMuH «0OBEKT
MHTEJUIEKTYallbHOH COOCTBEHHOCTH» SIBISIETCS HEKOPPEKTHBIM M JOJDKEH OBITH
BBIBENICH M3 YNOTPEeOJEHUs M 3aMEHEH Ha COOTBETCTBYIOLIEE IEHCTBYIOLIEMY
3aKOHOZATENbCTBY MOHATHE «OOBEKT UHTEJUIEKTYANIBHBIX [IPaBy», HOCKOIBKY B CT. 1225
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I'K P® 3akperuieHa jeranpHasi Ae(QUHULKSA, B COOTBETCTBHU C KOTOPOH OXpaHseMbIe
pe3ynbTaThl HMHTEIUIEKTYyaJbHOM HEATEIbHOCTH U CpEACTBAa HHAWBHIyaIU3alNHN
IIPU3HAIOTCS] MHTEIUIEKTYaJIbHOM cOOCTBEHHOCTRIO» (C. 11). OmHaKo MMEHHO MO3TOMY
II0 CMBICIIy AeHCTByroIMX HOpM 4actu yerBeprod 'K P® u wumHTEmeKkTyanbHas
COOCTBEHHOCTD, M MHTEJUICKTyaJIbHbIC MpaBa MOKa YTO JHEUCTBUTEIHLHO MMEIOT OOHH W
T€ K€ OOBEKTHI.

Cornamasics ¢ AUCCEPTAHTOM B TOM, UTO «IIPaBO Ha IOJIyYEHHE IMAaTeHTa HE MOXET
ABJIATECS MHTEJUIEKTYaJbHBIM IIPaBOM B CHIIy TOro, 4To corjiacHO cT. 1226 I'K P®
UHTEJUIEKTYalIbHbIE IIpaBa IPU3HAIOTCS JIMIIb HAa OXPAaHSIEMBbIE B COOTBETCTBHHM C
yacTpro yeTBepTod I'K P®D 06BexTh» (c. 12), Henp3si mpu3HaTh O0OOCHOBAaHHOW €ro
CCBUIKY B 0OOCHOBAaHMHM JTaHHOTO Te3uca Ha I1. 3 ¢T. 1345 u 1. 2 cT. 1408 I'K P®D, ssx0651
ITO3BOJIAIOIMX TPaKTOBaTh KaK MHTEJUIEKTyaJbHOE IPAaBO HA MOJIydYEHHE IIaT€HTa Ha
n3o0peTeHne U celleKIMoHHoe mnocTmkenume (c. 12, 13, 89-91). Jlemo B TOM, 4YTO
TPAaKTOBKAa B KayeCTBE HHTE/UIEKTYaJbHBIX IMATEHTHBIX IIpaB Ha HM300peTeHHME U Ha
CEJIEKIIMOHHBIE JOCTKEHHS (aKTHUECKH B CHULY ITyHKTOB 1 1 2 cT. 1345 m . 1 cT. 1408
I'K P® oTHOCHTCS TONBKO K y>K€ OXpaHsIeMbIM (3allaTeHTOBAHHBIM ) OOBEKTaM.

Yro KacaeTcs paB Ha MOJy4YEHHE MaTeHTa coriacHo I. 3 cT. 1345 u m.2 ct. 1408
I'K PO TO OHM HMEHYIOTCS «ApyruMu» (T.e. HEHMHTEJUIEKTYyaJIbHBIMH) IIpaBaMH M
OTHOCSTCS JIMIIb K IPEANoaraéMbIM H300pETEHUSIM U CEJIEKLIMOHHBIM JTOCTHIKEHHUSIM.
W npanHble 1mpaBa OEWCTBUTENHPHO HE SBILIFOTCS HHTEIUICKTYaJIbHBIMH. IloaTOMy
U3JIMIIHE MPEIIOKEHNE QUCCEPTAaHTa O TOM, YTO «yKa3zaHue B 1. 3 cT. 1345 u m. 2 cT.
1408 I'K P® Ha nmpuHaIIEKHOCTh MPaBO Ha MOJTy4YeHHE MATeHT K MHTEJUICKTYaIbHBIM
IIpaBaM JOJDKHO OBITH HUCKITIOUEeHO» (C. 13).

JlBa 3aMeuyaHHMsI KacaroTcsi CTPYKTypbl M odopMIleHHs] auccepranuu. lymaercs,
YTO NpPH HaIJIEeXalleM CTPyKTypHpoBaHMM BBenmeHus (a OHO B IIEJIOM OUCCEPTAHTOM
BBIIIOJIHEHO) 3akimodeHue (c. 142-147) sBiseTcs H3JIUIIHHAM, ITOCKOJBKY IPYTHMH
cioBaMH (akTuyecku nyonupyer Beemenme. U mpyroe: Crnmcok nutepatypst (c. 148-
172) xoppextHee ObUIO OBl Ha3BaTh OuOIHOrpadueil, MOCKOIBKY BPSI JH MOXKHO
HMEHOBaTh JIMTEPATYpOH MeXAyHapolaHble AoroBopel (crt. 148-150), a Takke
JAEMCTBYIOIME U HENCHCTBYIOIINE HOPMaTUBHbIE IIpaBOBbIe akThI (¢. 150-154).

BrickazaHHBIE 3aMe4YaHHs HOCAT B  OCHOBHOM  JIMCKYCCHOHHBIM WA
PEKOMEHIATENIbHBI XapakTep M HE MEHSIOT CHAeJIaHHOW paHee oOmmed BechMa
IIOJIOXKMTEIbHOM OLIEHKH aucceprauuu B. A. 3umuHa. Pe3ynpraT ero ucciemoBaHHs
HMEET TEOPETHYECKOE 3HAYEHHUE, ITOCKOJIBKY CIIOCOOCTBYIOT JIy4YIIEeMY IOHHMAaHHUIO
KOHIIENITYaJIbHBIX ITOJIOXKEHUN POCCHUICKOIO 3aKOHOAATENHCTBA 00 HMHTEJUIEKTYaIbHBIX
IpaBax M MHTEIUIEKTyalbHON coOCTBeHHOCTH. IlpakThueckas 3HAQUYUMOCTh ITHX
PEe3yJIbTATOB 3aKJIIOYAE€TCSI B BO3MOXKHOCTHM WX HCIIOJIB30BaHMUSI B IPaBOTBOPYECKOMH,
IIPaBOIPMMEHHUTEIILHOM AESTENHHOCTH U B y4eOHOM ITpoliecce.

Pe3ynpraTel HMccleqoOBaHUS NPOIUIM HeoOXomuMyro ampobGamuio B 12-Tu
myOinvkanusix aBTopa (B ToM umciae B 7-mu BAKOBCKHX), mpH 0GCYXIEHUM
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AUCCEpTallMM Ha Kadeape NPOMBINLUIEHHOH cobcrBeHHOCTH DIBOY «PTAUCY, a
TaloKe B BBICTYINICHHSAX NUCCEPTaHTA Ha Psijie MEXIYHAPOIHBIX U BCEPOCCHICKHX
Hay4dHeIX KoHGepeHuud. ConepxaHume HUCCEpTANMM W apryMeHTalMsi aBTOpa
CBUICTENBCTBYIOT O BBIIIOJIHEHUH €€ JINYHO JUCCEPTAHTOM.

B nemom muccepramms B. A. 3ummna «IIpaBosas IPUPOJa HHTEIUIEKTYaIbHBIX
IIpaB 10 3aKOHOAATEIbCTBY Poccuiickoit Demepauum» SIBISETCS CAMOCTOSTEIBHON M
3aBEPIICHHON Hay4YHO-KBATHM(UKALMOHHON paGoToi, COIepIKalllel pelIeHue MpodiieM
POCCHHCKON HayKH O PAaBOBOM OXpaHe Pe3yIIBTATOB MHTEJUICKTYaJIbHOU AeATEILHOCTH
U CpPeACTB HMHIOWBHIYyalH3allld, HMEIOLIEH Ba)KHOE COLHAIBHO-3KOHOMHIECKOE
3HauYEHHeE.

Jluccepranys  COOTBETCTBYET TpeGOBaHHSM, IPEABSIBISAEMBIM K IOJOOHBIM
paboram IlonoxeHHEM O mMOpsIKe MPHCYKIECHHS YYCHBIX CTENEHEH, yTBEP)KIECHHBIM
Ilocranosnennem IlpaButenscTBa Poccuiickoii Denepauyu ot 24 centsdpa 2013 r.
Ne 842. ABrop mmcceprammum — 3uMuH Brnagumup AmHzapeeBuy — 3acimyuBaer
TIPUCYXNCHUS YYEHOH CTeNCHM KaHAWAATa IOPHAMYECKHX HAyK IO CHEMHATBHOCTH
12.00.03 — rpaxmaHckoe mpaBo; IIPeANPUHAMATENIBCKOE IIPABO; CeMEHHOe IpagBo;
MEXKAYHApOAHOE 9acTHOE MpaBo. OCHOBHBIE TOJOXKEHHS AMCCEPTALMH OTPAXKEHbI B
OmyOIMKOBaHHEIX paboTax aBTOpa. ABTOpe(hepaT IHCCEpPTALMU COOTBETCTBYET ee
COJIEP)KAHHUIO.

OdunuanpHbIii ONIOHEHT,
AOKTOD FOPHIMYECKUX HAYK, IIpodeccop,
3aCIly>KeHHBIH Ipodeccop
®I'bOY BO «MocKoBCKHit
roCyTapCTBEHHBI YHUBEPCUTET
umend M. B. JlomonocoBay
3ennn UBaH AslexcanapoBuy
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