B nucceprammonnsti coser [1401.001.02
Ha 0aze DenepallbHOro0 rocy1apCTBEHHOTO
OromxeTHOro 06pa30BaTENFHOTO YUPEKAEHHUS
BBICILIETO NTPO(ECCHOHATBHOT0 00pa3oBaHusl

«Poccuiickas rocytapcTBeHHas aKaieMHst

HHTEJIEKTYaJlbHOM COOCTBEHHOCTH»

OT3bIB
ODULIMAJILHOI'O OIMTIOHEHTA

Ha auccepranuio ManeneBa Hukuter Muxaiinosuua Ha TeMy «[IpaBa aBTopos
NPOU3BEJIEHHH HAYKH, IUTEPATYphl U HCKYCCTBa Ha BO3HArpaXAeHHE,
NIPEICTaBIICHHYIO Ha COMCKAHUE YUYEHOH CTeNeHH KaHauIaTa IOpUANYECcKHX HayK
no cnenuanbHOCTd 12.00.03- rpaxaaHckoe npaBo; NpeANpUHUMATENBCKOE MTPaBo;
ceMelHOe NPaBo; MeXIyHapOJHOE YaCTHOE IPaBo

IlpeacraBnenHas  fguccepTals HampicaHa Ha  aKTyalbHYIO — TeMY.
AKTyanbHOCTh TEMBI MCCle[IOBaHUs OOYCIIOBJIEHA TEM, YTO I[IpaBa aBTOpa Ha
BO3HarpaxKJIeHUe sABJIAI0TCS OCHOBHOM MMPaBOBOM KOHCTPYKLIMEH, obecneunBaroLen
MaTepUaJbHOE COCTOSHHE aBTOpa, HEeoOXOOMMOro Uil MJIOAOTBOPHOIO H
CIOKOMHOIO OCYIIECTBIEHHS INOCIEIHUM COBEH TBOPYECKOHW [ESATENBHOCTH, M
OIMOCPEeNOBaHHO BIHMAIOIIKE HA KyJIbTypHOE pa3BuUTHe obuiectsa B LenoM. Kpome
TOrO, IPUPO/Ia HEKOTOPHBIX MpaB HAa BO3HArpaxk/eHHe, 3aKPEIIeHHbIX B Y€TBEPTOM
gacth 'K, ocraercs HesACHOH, 9TO He TMO3BOJAET JOLKHBIM 00pa3oM ONpPEIETHTH
XapakTep U MHbIE XapaKTepUCTHKA KOHKPETHOIO IIpaBa Ha BO3HArpaKAE€HHUE, YTo
He61aronpUsATHO CKa3bIBaeTCs Ha OIIpeIeIEHHOCTH rpaKAaHCKUX

MPaBOOTHOLLICHUH.

B XoJe  JMCCEPTallMOHHOIO  HCCIIeI0BaHUA aBTOpoM  OBLIO
MPOAHATU3UPOBaHO 247 MCTOYHHKOB Pa3HOIO pojia Ha PYCCKOM M aHITIHHCKHX
A3BIKAX, B TOM 4YHCJIe HOPMATHBHbIE IPABOBbIE aKThl POCCHHM M 3apy0OeKHBIX CTpaH,

MeX/yHapOIHble J0rOBOphl, MOHOrpadpuH, KOMMEHTapHH, y4eOHHWKH, y4eOHBbIE
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MOCOOHSA, pPa3bACHEHHS BBICIIMX CYNeGHBIX HHCTAHLMI, OKIaBI, CTEHOTPaMMBI,
HIPOEKTEl HOPMATHBHBIX aKTOB, YTO MO3BONAET CHEJIATE BBIBOJ O Hajexalieii

TCOPETHYECKOH M NIPaKTHYECKOM Ga3se Mccie 0BanMms.

Ctpyktypa muccepraumosmoro MCCIIEIOBaHHSA COOTBETCTBYET LEJIH M
3allaqaM HCCe/I0BaHUS M COCTOMT U3 BBENEHHS, TPeX I1aB, BOCBMHM Taparpacos,
3aK/IIOYEHHUs, CIUCKA JIHTEPATYPBI 1 ABYX TIPUIIOXKEHUH, MEPBOE MPUIIOXEHHE -
IIpOEKT  pedopMHUpoBanus 34KOHONIATE/NILCTBA,  BTOPOE  MpPHIOXKCHHE  —
CPaBHMTeIbHas  TabnMLa  XapaKTepUCTHK CaMOCTOSITENIbHBIX  [paB  Ha

BO3HarpakJaeHue.

Bonemmncreo IIOJIO)KEHUM, BEIHOCHMBIX Ha 3aluTy, 06JIanarT HOBH3HOMN U

NOony4Yyunu apl"_YMeHTPIPOBaHHOG 0600HOB&HHG B TEKCTe AdHCCEePTallHH.

I[HCCCPT&HHOHHOE HCCIIENOBaHHe SBIIAECTCA CaMOCTOATEIbHbBIM
[IPOH3BEIEHHEIM aBTOpOM HCclenoBaHHEM H BRIIIOJIHEHO HAa JOCTOHWHOM

NPOGhECCHOHABHOM YpPOBHE.

Bo  BBegenuwn aBTOPOM  0DOCHOBBIBA€TCH  aKTYalbHOCTh  TeMbI
AUCCEPTALIMOHHOIO MCCIIeJOBAHMS; /1aeTCs XapaKTepUCTHKA CTEIeHH HayyHO
pa3paboTaHHOCTH TeMsr; ONMpeNENsroTcs o0beKT, mpeaMeT, weiW, 3amaqu
HCCIICNOBaHHs, yKa3bIBAIOTC METOJOJIOTHS, HOpMAaTHBHAs, 3MIIHUpPHYECKasi,
TEOpeTHYECKasA OCHOBBI AHCCEPTALIHOHHOTO HCCIICIOBAHYS; BBLIABNACTCS HaydHas
HOBH3HA  MCCIICNIOBAHMSA, paCKpBIBaeTCs TEOPETHYECKAass M  MpaKkTHYecKas
3HaYMMOCTE HCCIIEIOBAHMS, CONEPKATECS CBENEHHS 06 anpobally pe3ynbTaToB

HCClIENOBaHHUS.

B nepBoii rnase uccnenopanms aBTOP pacCMaTPUBAET MJIEI0, 3aI0XKEHHYIO B
OCHOBaHHH MpaBa Ha BO3HATPAXICHHE H HEKOTOphIe OCHOBAaHHbIE Ha HEM TEOpHH.
3HaunTeNbHOE BHHMaHHUE B NIEPBOY TJIaB€ OTBOIMUTCS F€HEe3UCy MOHATHUS NpaBa Ha
BO3HarpakeHue. ABTOD BBIIENAET YCIOBHO TPH 3Tamna B CTAHOBJICHUU U Pa3BUTHH
[IOHATHS NIpaBa Ha BO3HArpaKI€HHUE B OTEYECTBEHHOM HayKe: JI0peBONIOIHOHHBIH,

COBETCKHH U COBpeMEHHELI 3Tans1. [lpu PacCMOTPEHHH HOPEBOFOIIHOHHOIO 3Tara



Mansues H.M. ofpaiiiaetcst K ues aBTOPCKOro BO3HArpaxaeHus, pa3paboTaHHOH
[.®.IllepmieHeBUYeM B paMKax TEOPHH HMCKIIFOYKTENBHBIX IIpaB, OTMEYasd
Npe/UTOKeHHBIE KIIACCHKOM POCCUMCKOW LIMBMJIMCTHKM OTJIMYHSA aBTOPCKOIO

BO3HarpaxaeHus: oT 00OBIYHOTO TPYAOBOI'O JOXO4a.

AHaIM3Upys 0TeYeCTBEHHYIO JOKTPHHY COBETCKOTO Meproja o6 aBTOPCKOM
BosHarpaxaennn Manbpue H.M. obpamaer BHHMaHHe Ha CYLIECTBEHHOE
M3MEHeHMe TIPABOBOTO PEryIUPOBaHUs aBTOPCKUX IPaBOOTHOLICHHH, H3MEHEHHE
JNOKTPHHAIBHOIO MOIX0/1a B MOHUMAaHWUHU CYIIIHOCTH UCKITFOYHTENBHBIX [IPAB, YTO HE
MOTIJIO HE MOBJIMATH Ha JOKTPHHANBHEIH MOAX0/ B MOHMMAHHH IIPUPOABI IPaBa Ha
BO3HAIP@XeHHE. ABTOPOM JHCCEPTALMOHHOIO HCC/ICNOBAaHUA pPacKphIBAIOTCH
MEHOBas M TPY/J0Bas TEOPHH AaBTOPCKOI'O BO3HArpaXIeHHs, pacCMaTPHBAETCH
BOMPOC O KpHTEPHSX U1 OLEHKM BO3HAIpaXIeHUsi, O HOPMHPOBAHHOCTH
BO3HArpaXKI€HUA. 3HauMTeNbHOEe BHHMaHHMe B paboTe ynensercs B3IIAAaM
COBETCKHX Y4EHBIX 06 OTJIMYMAX ABTOPCKOTO BO3HArPaXKACHHS OT 3apabOTHOH

IIJIaTBhI.

[To 3aBeplIeHHI0 aHAW3a pa3BHTUA COBETCKOro 3aKOHOMATCNLCTBA H
JNOKTPHHBI B COBETCKMHM IEpHOJ aBTOp JenaeT 000OCHOBaHHBIA BBIBOJ, YTO
W3MEHEeHHe TIoaXoJa B IIOHMMAaHHH MCKIKOYHUTENBHOrO TIpaBa IIPHBEJIO K
NapajlelbHOMY COCYIIECTBOBAaHHMIO MCKIIOYUTENBPHOrO MpaBa M TMpaBa Ha

BO3HArpaxIeHue.

3HauMTeNbHOE BHUMAHHE AaBTOp YIENIsdeT TpeTbeMy OTaly pa3sBHTH
3aKOHOJATENIbCTBA — COBPEMEHHOMY JTally, aHallM3upys IMOJIOKEHU OcHoB
rpaskIaHCKOro 3akoHopaTenscTBa Coro3a CCP u pecny6nuk 1991 r., 3axkoHa PO
«O6 aBTOPCKOM TpaBe U CMEKHBIX MpaBax» U MOJIOKCHHA yerseproii yactu ['K POD.
PaccmatpuBas yetBepTyto 4acth I'K P®, aBrop 000CHOBaHHO OTMEHACT, 9TO MO
TePMHHOM «TIPaBO Ha BO3HATPaXKJIEHUE» CKPBIBAIOTCS PasHbIe NPABOBBIE SBICHHI,
MMEIOLe  Pa3Hyl0 IIPaBOBYKO IIPUPOJY, OCHOBaHMS BO3SHMKHOBEHM M
3aKOHOJATENBHOE  PErylMpoBaHHe. B IMCCEpTalHOHHOM  HCCJICZIOBAHUH

Hpeﬂ,CTaBHeHBI pBBHbIe IMO3HIIHHA y‘IeHle H l'[paKTHKOB CDBpeMeHHOI‘:I IMOXH
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OTHOCHTENILHO NMPUPO/bI ITPaBa Ha BO3HArpakieHue 1o 4eTBeptoit yactu 'K PO B

3aBHCUMOCTH OT €ro CBSI3H C HCKIIOYHUTEJIbHBIM [IpaBOM.

Bropas rnasa nocpsieHa npaBy aBTopa Ha BO3HArpaXJeHHe KaK MpOsBICHHE
MPENOCTaBICHHOM  0O0NagaTeNo  HMCKIIOYUTENBHOTO  IpaBa  BO3MOXKHOCTH
KOHTPOJIMPOBaTh ~ HCIIONIb30BaHWE MpousBeleHUs. J[laHHOe MpaBoO  aBTOP
MCCII€JIOBaHMSI  CBA3bIBAET €  BO3MOMKHOCTBIO  aBTOpa  PACIOPSIMTHCA
MCKIIIOYHMTENBHBIM NpaBoM. ClieyeT COrnacuThCs C aBTOPOM, YTO JAHHOE MpaBo
peanu3yeTcs B paMKaxX OTHOCHTEEHOTO NTPABOOTHOINEHHS. ABTOP OTMEUAET, YTO B
paMKax JNaHHBIX OTHOCHTEJIbHBIX NIPaBOOTHOILEHUH, KOIla CTOPOHAMH BBICTYIAIOT
aBTOp M IO0Nb30BaTeNb, JICHCTBYET OIpeAeTeHHas COBOKYIMHOCTh TIapaHTH,
HaIlpaBJICHHBIX Ha 3aIIWTY MaTepHUalbHbIX HHTEPECOB aBTOpa. K TakuM rapaHTHAM
aBTOp AHUCCEPTALIHOHHOIO MCCJIEeJOBAHHS OTHOCHT: 1) NPE3yMIILMIO TOIo, YTO
HCKIIFOYUTENIbHOE MpaBO BCEraa MNEpBOHAYaIbHO BO3HMKAeT Yy aBTopa; 2)
OrpaHM4YeHHe IMpHHIKNA CBOOOJABI [OrOBOpPa BO B3aMMOOTHOILEHHSAX MEMILY
aBTOpaMHM M TIOJIb30BaTEIsMH; 3) CYIIECTBOBAHHWE CaMOCTOSATENBHEIX IpaB [0

OTHOILIEHHIO K HCKITFOYHTEIIBHOMY IIpaBy.

PaccmatpuBalo Takyio rapaHTHIO 3alMThl MaTEPUAIbHEIX HHTEPECOB aBTOPA B
OTHOCHUTENIBHBIX IIPaBOOTHOLICHHMAX KaK OrpaHWYeHHs [pUHIMNA CBOOOMBI
JOroBOpa MeXJy aBTOpaMM U MOJIb30BATENIMHU aBTOP MPUXOAUT K 0OOCHOBaHHOMY
BBIBOJY, YTO OrpaHHYe€HHs MPHUHLUIA CBOOOIBI JOroBOpa HEOOXOAUMBI C HEIbIO
NoAJepKaHus ClIpaBelyInBOro 6anaHca HHTEPECOB aBTOpa M MoJk3oBatens. JlaHHbie
OTpaHWYEHHUs HaIIpPaBlE€HBl Ha CO3/laHHE JOMNOJHUTENIbHbIX rapaHTUH aBTOpYy Kak
CTOpOHE, UMeloIlel bosee cinabbie MeperoBOpHbIe MO3UIMU. ABTOP OTMEYAET, YTO
OCHOBHAasi rapaHTHs IpaB aBTOPOB B JaHHOM AacleKTe IpelACTaBlIeHa Kak
NMpe3yMIIIUs BO3ME3JHOCTH HONOBOPOB O pacClOpPsKEHHM HCKIIIOUHUTENLHBIM
[IpaBOM, a TaKkKe TeM, YCIOBHE O BO3HAarpaXJeHHH aBTOPOB COIVIACHO
MMIlepaTUBHBIM HopMaM 4erBeprod wyactu [K P® paccmarpuBaiorcs Kak
CyIlIECTBEHHOe yciioBHe. BMecte c TeM, cieayeT ciaeiaTh aBTOpPY 3aMevaHMe,
HOCsIIee TEPMHHOJIOTHYECKUH XapakTep. 3aKpelIeHHOe IIPaBHIIO O BO3ME3IHOCTH
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ZOTOBOPOB O pacHOPsKEHHH HCKITIOYUTEIBHBIM [IPaBOM He SBIISETCS Mpe3yMITLHEH,
3TO ecTh ycTaHOBIeHHBIH B ['K P®D koHCcTUTYHpyromui npU3HaK IOroBOPOB I10
Pacrops’KeHHI0, KOTOPBIA MOXKET MO COIJALIeHHI0 CTOPOH H3MeHeH. JlocToiHoe
BHMMaHWE aBTOp yaenseT (opMaM BO3HAarpaxieHus. ABTOpD BbIIEIAET JIBE
OCHOBHEIE (DOPMBI BO3HATPaKACHHS — BO3HATPaXAeHHe B BUJE (MKCHPOBAHHOMN
CyMMBI M BO3HarpaxeHHWe, IPONOPLHUOHANIBHOE pe3yIbTaTaM HCIIOIb30BaHKS
NIPOU3BEACHUsA, MPOBOISA CpaBHEHHE NPEUMYIECTB M HEINOCTATKOB KaXIOW 3
yKa3aHHbIX (GopM. ABTOp oOpalliaeT BHHMaHHE, YTO TPAJHI[MOHHO B JIATEpAType
cyuTaeTcs 6ojee CrpaBeTHBOM NMPONOpHHOHAIbHAs (pOpMa BO3HAIPAXKIEHHS, TaK
KaK JaHHas (opMa BO3HArpaX/IeHWUS II03BONSET YCTPAHUTh  OONbILIME
AUCIIPONOPLIMHU MEXY BO3HATPAXKAECHHUEM aBTOpa U KOHEYHOH ITPHOBLIBIO, OAHAKO
aBTOpY TpeOyloTCs OnpeneneHHble HHCTPYMEHTHE KOHTPOJS 3a HCIONB30BaHHEM
IIPOM3BE/ICHHH CO CTOPOHEI Mojb30BaTeNs. Kak oTMevaercs B IMCCepTALUHA TAKHM
HHCTPYMEHTOM SBJIAETCS 0043aHHOCTH MONB30BaTElIs 110 IIPEI0CTABIEHHIO OTYETOB
00 MCIONB30BaHHM TIPOM3BEIEHHs. ABTOP IPUXOAUT K BBIBOAY O HEOOGXOAMMOCTH
YCTaHOBJIEHHUS B 3aKOHOJATEIbCTBE HE AUCIIO3UTUBHON HOPMBI O NPEIOCTaBICHUH
OTYETOB [10Jb30BaTEleM, a UMIOEPAaTUBHOMW, oOsA3bIBaIOLIEl I[10JH30BATE
IPENOCTABNIATE OTYETHl B OTHOLIEHHWH AaBTOPOB. [IpomopLuoHaibHas cucTeMa
BO3HAarpaXK[I€HUs MNPENyCMOTpEeHAa He TONBKO B OTHOLUIEHMM JIMLIEH3MOHHBIX
JIOTOBOPOB, HO U JIOrOBOPOB 00 OTUYXIEHWH HCKIIOYUTEIBHOIO IpaBa, Ha YTO
obpalllaeT ¥ aBTOp JUCCEPTALIMOHHOTO HCCeNoBaHHsA. Bmecre ¢ TeM, aBTOp He
CTaBUT T1IOJI COMHEHHWE [ONyCTUMOCTb JJIsI JoroBopa 00 OTYYXKIEHHH
UCK/IFOYUTENBHOrO  MpaBa  KOHCTPYKIIMH  MPOMOPUMOHANbHOM  (OpMEL
BO3ZHAarpa)KJIEeHUs, AaBTOp HE  paccMOTpe]l  BOIPOChl O  COOTBETCTBHH
HPOTIOPLIMOHANIBHON (hOPMBI BO3HATPAXKAEHHUS IIPUPOJE KOHCTPYKIMH J0roBopa 06

OTY9YXACHUH HCKIKYHTEIBRHOI'O IIpaBa.

3HayuTENBHOE BHHMMaHHME B paboTe aBTOpPOM YAeneHO ocoboi ¢dopme
BO3HArpaIeHUsl — COOTBETCTBYIOIIET0 BO3HArpaxaeHus. JlaHHOe BO3HarpaxaeHue

PacCMOTPEHO 10 3aKOHONATENIECTBY FepmaHHH.



Kpome Toro, B cBOeM AMCCEPTAlIMOHHOM HCCIIEIOBAHHH aBTop oOpamaer
BHUMaHME Ha TaKO¥ MeXaHW3M TMOBBIIIEHHOW 3alIMTBl MpaB AaBTOPOB,
CYWECTBYIOIMHA 110 eBPOMNEHCKOMY 3aKOHONATENbCTBY Kak best-seller clause —
MEXaHHW3M O BO3MOXHOCTH [MEpecMOTpa YCIOBHH [OroBopa 06 aBTOPCKOM
BOSHarpaKJ€HMM B CBA3M C CYLIECTBEHHBIM HW3MEHEHHEM OOCTOSTEIBCTR,
CBS3aHHBIX C SABHO AMCHPONOPLMOHAIBLHEIM paclpelelieHHeM MpHOBUTH MEXIy
aBTOpaMH M TIONb30BaTeNIMU. MeXaHHM3Mbl II€pECMOTpa aBTOPOB IOrOBOPOB
paccMoTpeHbl B paboTe Ha npuMepe (paHIy3cKOro, BEHI€PCKOrO, MOMBCKOrO H
MCNaHCKOTO 3aKOHOAATeNbCTBA. AHanu3upys HopMmy crated 451 T'K PO,
MOCBALIECHHONH M3MEHEHHIO H PacTOPKEHHIO JIOTOBOpA B CBA3M C CYIIECTBEHHBIM
M3MEHEHHEM OBCTOATENBCTB, aBTOP OGOCHOBAHHO TIPHUXOAMT K BBIBOAY, HYTO
TMPE/lyCMOTPEHHO! B TAaHHOM CTaThe MEXaHU3M W3MEHEHHMs JOr0BOpa He I103BOJISET
3alIMTHTE WHTEPECHl aBTOpPa B CBA3H C JMNPONOPLMOHANBEHBIM paclpeielieHHEM
NpHUOBLIH, a ClIeI0BaTebHO B 3aKOHONATENBCTBE POCCHH OTCYTCTBYET yKa3aHHBIN
aHaJor 3allUTBl HHTEPECOB aBTOpa, MPedyCMOTPEHHBI B  eBPOIEHCKOM
3aKOHOZIaTeNbCTBE. B pesynpTaTe HccienoBaHusi yKa3aHHBIX BBIIIE BOTPOCOB
BTOPOM [JIaBBl JMCCEPTALMM aBTOP BHOCHT IIPEUIOKEHHS 10 YIyYIIEHHIO
TI0JIOKEHHS aBTOpa B 00A3aTeNbCTBEHHOM MpPaBOOOTHOIIEHHH. ManbuessiM H.M.
NPENJIOKEHO  BEpHYThCA K  NPUOPUTETY  MPONOPLUOHANLHOH  (OpPMBI
BO3HAarpaxJIeHHs1 B aBTOPCKOM TmpaBe. B kaudecTBe HeOONBIIOrO 3aMedaHus
XOTeNIOCh OBl yKa3aTh, YTO UCIIOJIb30BAHMS CJIOBA «BEPHYTHCS» B IMPENIOKEHHH
ABJIAETCS HECKOJBKO HEyJa4HBIM, TaK KakK IPONOpIHOHANbHAs CHCTEMa
BO3HarpaxJeHHs yKpeIluiach JHUIIb B MOCIEAHEE BPEMS, B COBETCKHH MEPHOI —
COCYIIECTBOBAJIO BO3HarpaXKAeHHe KakK B TBEpAOW CyMMe, Tak U GopMe
IIPOLEHTHBIX OTYHCIIEHUH, [OATOMY IOHSTHE «BEPHYTHCS» INPUMEHHUTENBHO K

CTaBKaM BO3HarpaxIcHHs ABIIACTCA HECKOJIEKO HEYMECTHBIM.

Kpome Toro, kak yxe 65110 yKa3aHO, aBTOP NpejlaracT BBECTH UMIIEPaTUBHOM
HOpDMOH  00S13aHHOCTH 1O  NpEJOCTaBIEHHIO OTY4eTa O  IOMyYEHHOM

BO3HarpaXaieHHH. B AHCCEPTALHK COIOEPIKUTCA TaoKe IIPEeAJIOKEHHE aBTopa



paspaboTaTh MHHMMATBHBIE CTABKM BO3HarpakaeHus. B Tom ciyuae, ecin pa3mep
BOSHAIPAX/ECHUs  HMXE  YCTAHOBJIEHHBIX  CTaBOK, CYMTAETCA  BEPHBIM
IIPEyCMOTPETh  BO3MOXKHOCTH TEPECMOTPa JOrOBOPa B YacTH YCJIOBHA O
BO3HAarpaXXI€HUM aBTOpoB. M HakoHel C y4eToM OMNBITa eBPOIEHCKUX CTpaH
aBTOPOM yKa3aHa HEOOXOIUMOCTb 3aKPEIIEH s B 3aKOHOIATENECTBE BO3MOKHOCTH
[IEpecMOTpa JOroBopa B YaCTH YCIOBMA O BO3HAarpaKAeHHH B CIIy4ae SBHOM
AUCIIPONOPLUMOHANILHOCTA ~ MPUOBLIK, TOTYy4e€HHOW MNpPHOBLIH, I1OJy4YeHHOH

Mo/Ib30BaTeNIeM GPUKCHPOBAHHOTO BO3HATPAXAEHHS aBTOPA.

OII,HEII{O [0 JaHHOW IJ1aBe HMEKTCH HEKOTOpPEIE 3aMCYaHHA, KOTOPbIE HOCAT

JUCKYCCHOHHBIN W TEXHHYECKHIT XapakTep.

|.ABTOp He CcOBCeM KOPPEKTHO (OPMYJIHDPYET MPHPOIY PacCMATPHBAEMOIO
[IpaBa Ha BO3HarpaXIeHUA B BBIBOJAX U IOJOXKEHHUH HA 3all[UTE, B CBA3H C YeM

INEPBOEC MMOJOXKEHHE HA 3alllUTy HY)KIA€TCA B KOPPEKTUPOBKE:

A) JlaHHOe mNpaBO Ha BO3HArpa¥/ieHHe HeJb3s OpPU3HATH COCTABJISIOHIEH
HCKITIOYUTEIBHOIO ITpaBa, T.€. TEM, YTO BXOJHUT B COCTAB UCKIIOYUTETHHOTO MpaBa.
M3 TexcTa auccepraiuu BHAEH HECKOIBKO HHOM TTOIXO/ aBTOpa K IIpUpOoIe JaHHOIO
npaBa. Tak aBTOp MHINET: «CYUTAET HEKOPPEKTHBIM PACCMATPUBATh yKa3aHHOE
[IpaBO Ha BO3Harpa){IeHHe OTIENBHO OT HMCKIIOYHUTENBHOIO IpaBa B paMKax
KOHTEKCTa HOPMATHBHOIO 3aKpEIUIEHHs CyOBeKTHBHBIX TIpaB, HaApaBHE C HHBIMH
[paBaMy Ha BO3HarpaxiaeHue, ynoMsHyTbiMU B 'K P®, tak kak oHO mo cBoei
[IPUPOJIE ABIACTCH NMPOSBICHUEM ITPAaBOMOYHM, 3aJI0KEHHBIX B MCKIIOYHUTEIHHOM
1paBe, U pealu3yeTcs TOJBKO B OTHOCHTENBHBIX MNpaBooTHOIIeHUAx» (C.61
auccepranmu). T.e., HMHade TOBOps, aBTOp paccMaTpHBaeT IIpaBO Ha
BO3HAarpaXKJI€HWE KaK CIEJCTBUE paCIOPSIKEHHUS MCKIIOYUTENBHBIM IIPaBOM,
KOTOPO€ TPOSBIAETCI B OTHOCHUTE/IbHBIX I[PABOOTHOLLIEHHMAX, a HE Kak
COCTaBJIAIONIAs 4acThb HUCKIIOYMUTENBHOrO mpaBa. [akod MOAXOI aBTOpa BIIOJIHE
JOMYCTHM, €CJIH IIoJlaraTh, 4TO IIPAaBOMOYME PACIOPSIKEHHUS MCKIIOYHTENIBHBIM
NPaBOM BXOMT B COCTaB JaHHOIO MpaBa, OJJHAKO TaKOH NOAXO/ SBJISIETCS CIIOPHBIM,

IMMOCKOJIEKY 00BEKTOM paBa pacnopsKeHHsd ABIAETCA CaMO HCKIHYHUTEIIBHOE
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npasa, B TOXeE BpEMA obBekToM HCKIIIOYHUTEIIBHOTO IIpaBa sABJIAETCA MPOU3BEACHHE,
ITonar ar, YTO MpaBoO pacnopsaXeHuss HCKIIOYHUTEILHBIM I[IpaBOM TIPHMBIKAET K

HC]{HPO‘IHTEJ'[BHOMy IIpaBy, HO HE BXOIHT B €ro coaepixKaHue.

b) Kpome Toro, BeI3BIBaeT cOMHEHHST BO3MOKHOCTE paccMOTpeHUs NpaBa Ha
BOSHATPAX/ICHHS KaK NpOSBICHHE NPeIOCTaBICHHOH 06afaTento Takoro rnpasa
BOSMOXXHOCTH KOHTPOJIMPOBATh HCIIONB30BaHUA MPOM3BEACHHS. BO3MOKHOCTE
KOHTpOIIL HE 3al0XK€HAa HM B CAMOM MCKITIOYHMTEIBHOM IIpaBe, HM B IpaBe Ha
BOSHAIPKICHUH, CYLIECTBYIOIIEM B PAMKaX OTHOCHTEIBEHOTO IPABOOTHOILEHHS.
HlckmouuTensHoe NpaBo Hajenser ero o6naarens BO3MOKHOCTBIO 110 CBOEMY
YCMOTPEHHUIO HCIIOJIE30BATh NPOU3BENEHHE U TIPABO TpebOBATh TFOOOTO U KAKIOr0
BO3ACPXKMBATECA OT HCNONB30BaHHS IPOM3BEJEHHS, HO HE KOHTPONHPOBATH
HCHONL30BaHNe, KOHTPOJIb 33 HCIIOJIE30BaHUEM TIOAPA3yMEBAET yiKe BOIMOKHOCT
UCTI0JIb30BaHUs. [IpaBo Ha BO3HarpaxieHHe CBOIMTCS K BO3MOXHOCTH TpeboBaTh
€0 BBbIIIATy OT KOHTpareHTa M JIMIIb JOBOJBHO KOCBEHHO H TONEKO IIpH
NMPONOPUHMOHANEHOM (OpMe BO3HArpaKAEHHA MOXKHO B KaKOH-TO Mepe [I0ITyCKaTh
HEKHH KOHTPOJIb CO CTOPOHBI IPaBOOGIIAfATENs 32 UCMOJIB30BAHHEM [IPOM3BE/IEHUS

KOHTpPareHTOM.

B) [IleppoHavansHOe BO3HMKHOBEHHE HCKIIOYHTENLHOIO npaBa Ha
NIPOM3BENICHHE y aBTOpa Ha SBISAETCA NPE3yMINHEH, OHO €CTh MPaBHMIIO.
IIpesymnuus ecth npeanonoixeHnne, KOTOPOE CYMTAETCS MCTHHHBIM IO Tex 1nop,

ITOKa JIOJKHOCTB TaKoro NpEAIOJIOKECHHUS He Gyz[eT 6eccnopH0 JdOKa3aHa.

2. ABTOp OTMeyYaer, uTo pacropsikKeHue HMCKIIOUUTENBHBIM TTPABOM BO3MOXKHO B
ABYX (popMax — KOrja nNpaBo HCIIOIb30BAHHS NEPEXOIHUT B IIOJTHOM 0OBEME IPYrOMy
JHAIY... W CllyYad, KOrja repeAaerca TOJNbKO YacTh IIPaBOMOYHH HCIIOJIb30BAHMSA
(C.56 pmucceprauum). C Takoil mno3uIHel aBTOpa HeJb3sl COIJIACHTHCH.
HcknrounTenbHoe mpaBo SBIAETCS €IWHBIM, HEIETAMBIM [IpaBOM M 4YacTH
NpaBOMOYMH MepenaBaThcsi He MOryT. IIpW mepexofie 4acTH NpPaBOMOYMH
obnajaTenAMHd  HCKIIOYHTENBHOIO npaBa  CTAaHOBWJCS OBl  ITOMMMO

MPaBOOGNaNaTeNss X €r0 KOHTPAreHT IO I0rOBOPY.



3. ABTOp nonaraeT, 4YTO BO3MOXHOCTh 3aKIKYEHHS  JIUIIEH3HaTOM
CyONMLIEH3MOHHOTO  JIOroBOpa  SIBJIAETCS  aKTOM  paclopsiKeHHs IIPaBoOM
MCI0JIb30BaHUs, IPEAOCTABIEHHOIO 110 JIMLEH3HOHHOMY J0roBopy. B03MOKHOCTE
NpeNOCTaBUTh I[PaBO MCIOJIB30BAaHMA IIPOM3BEEHHS TPETbeMY JIMLY He
CBHJIETEICTBYET O TOM, YTO OH PacCHOPSAMICSA MPEJOCTaBIECHHBIM €My IPaBOM
ucnonb3oBaHueM. IlpenocTaBneHHOe MO JHLEH3MOHHOMY JOLOBOpY IpaBo
UCIIOIb30BaHUs HOCUT 0053aTeIbCTBEHHBIH XapaKTep, paclopsiIuTbCs KOTOPEIM I10
JEHCTBYIOLIEMY POCCHHCKOMY 3aKOHOATENBCTBY MOXKHO TOJIBKO [TOCPEICTBOM €TI0
Iepeiayd, TIaBHBIM 00pa3oM, mocpeacTBOM leccud. OmHako CyOIMIEH3Hs He

npezcTaBisgeT coboit nepesady npasa UCMONb30BaHMUS.

4. HecmoTps Ha TO, 4YTO pOCCHHCKOE 3aKOHOIATEILCTBO  JIOIIYCKAaeT
MPONIOPLHOHANBHYIO (GOpMY BO3HarpakKA€HHs 110 JAOTrOBOpY 00 OTYYXIECHHH
MCKITIOUMTENIEHOTO MpaBa, JaHHAd MpaBoBasd BO3MOXKHOCTH BBI3BIBACT OOJNBIIUE
COMHEHHS C TOYKH 3pEHHUA MPHUPOABI JAHHOIO JIOr0BOpa KakK IIPpaBOBOr0 OCHOBAHHUSA
Ul Tlepexo/ia UCKIIOYUTEIBHOro IipaBa OT OJHOINO JIMIA K JpYyroMmy JIMILY.
[TocpencTBoM BBeNEHHs MPONOPLUAOHANBHON (JOPMBI BO3HAIPAKAEHHA BO3HMKAET
HOBasg MOJENb J0r0BOpa, MMEIOLIEro UIALMACS Xapakrep. Takum obpasom B
paMKax OJHOW 3aKOHOJATEIbHOM KOHCTPYKLMH II0 CYTH YKHBaercsi [Be
KOHCTPYKUUH. B CBSI3U C U3I0KEHHBIM BBI3HIBAET COMHEHHSI COOTBETCTBEHHO H
BBEJEHME MpaBHJia O NpPEJOCTABIEHMH OTYETOB IO JOroBOpY 00 OTHYMKIECHHH
MCKIIIOUMTEFHOTO TIpaBa, 0COGEHHO B TeX Clydasx, KOraa Mojenb Jaorosopa o6
OTYYK/JEHHMM  HMCKIIOYMTENBHOTO  [paBa  SBISETCA  KIACCHYeCKOH M

npenycMaTpHUBaeT BRIIIATY TBEPAOro BO3ZHArpaXKJICHUA 3a repeaady npasa.

B TpeTbeii ri1aBe aBTOPOM PacCMOTPEHBI CAMOCTOATENIBHEIE 10 OTHOLIEHHIO K
HCKIIIOUMTETRHOMY TpaBy TpaBa aBTOPOB NMPOM3BEICHUN HAyKH, JUTEPATyphl H
MCKyccTBa Ha BosHarpaxaenue. K rakossiM mpaBam Manbies H.M. OTHOCHT npaBo
aBTOpa MY3BIKAJIBHOTO TIPOM3BENEHUS Ha BO3HATPaX/EHHE IpU my6IMYHOM
UCIIOHEeHUM 1u60 CooOIEeHMH B >(QUp HIM MO Kabemo, B TOM YHCIE IYyTEM
pPeTpaHCHAIMH  ayJHOBM3yallbHOrO TPOHW3BEJleHHs; MpaBo Ha [OIy4eHHe
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BO3HArpaKI€HWsi B BHAE TMPOLEHTHBIX OTYMUCIEHHH OT IIEHBI NepenpoiaKu
OpurkHHana  TIPOM3BENCHHS  M300Pa3sUTENLHONO  HCKYCCTBA OpaBo  Ha
BO3Harpaxzienue 3a cmyxeGHOe NpOW3BeJeHME; TIPaBO Ha BO3HarpaxKJieHue 3a
CBODO/IHOE BOCTIpOM3BeAeHHEM (BOHOIPaMM U ay IMOBH3YyallbHbIX TIPOM3BEACHHUH B
JHYHBIX HeNsX. JIocTaTouHo noapo6GHO U MHTEpecHO PaccMOTPEHO aBTOPOM TIpaBo
KOMIIO3HTOpa  ay[AMOBH3yalbHOIO [POM3BENEHHS Ha BO3HATPAKAEHUE pH
MyGIMYHOM MCTIONHEHHMH TH6O COObIIeHHE B 3¢Up UK Mo Kabeo, B TOM YHucie
TIYTEM PETPAHCILMH ay[UOBU3yalbHOTO IPOU3BEAEHHS. ABTOp obpaimaercss K
HCTOPHH TOSABJICHHS U Pa3BHTHS JaHHOTO IIpaBa, BBIIEJSS IBA 3TANa B FeHE3MCe
YKa3aHHOIO npasa. ABTOp NPaBHILHO [IOAMEYAET, YTO JaHHOE IIPpaBO KOMIIO3UTOpPa
TIOABHIIOCE B 3MOXY HEMOro KHMHO. CrnemyeT OTMETHTB, YTO B JAHHBIH MEPHOT
CYIIECTBOBAHHE CAMOCTOSTENBHOIO IIpaBa Ha BO3HATPaKIEHHE KOMITO3HTOpa
BIIOHE ONpaBAaHHO, TaK KaK [MPOHCXOAMIO MCIOTB30BAHHE HE TONIBKO
ayAMOBH3yalbHOTO IPOM3BE/ACHHUs, HO M MYy3BIK&IBHOIO Mpou3BeneHus. OIHAKO
MOSBIICHUS 3BYKOBOTO KHHO IIPHBOJIMT K COMHEHHIO B NPaBOBOM JOIYCTHMOCTH
TIpU3HAHKSA Y KOMIIO3HTOpa Takoro npasa, TaK Kak MY3BIKAILHOE NPOM3BELEHHE
YXKC HCIOIB3YeTCH HE CaMOCTOATENbHO, a B COCTaBe ayAMOBH3YaJbHOIO
[IDOU3BENIEHUS, ABISASACH €ro 3JIeMEHTOM. Mansiies H.M. ormeuaer, uto
paccMaTpUBacMoe NMpaBO Ha BO3HArpaKJAC€HHE B IIEPHOJ 3BYKOBOIO KHHO BO3HHKJIO
B pe3yJibTaTe HapylleHus OanaHca MHTEPECOB, KOrJa aBTOPE! HE MOTIH TONYHHTh
TOHOpap, KOTOPEIH OBl 103BOJIAT MM MPOJOJIKATH 3aHMMATECA TBOPYECKOl
AesATenbHOCTRIO. [To3uius aBTopa Mo JaHHOMY BONpoCy SIBNSETCS CIIOPHO, TaK Kak
KOMIIO3UTOP Ha MOMEHT CbeMKH ayJHOBU3YaTbHOIO [IPOM3BE/IEHHS TIPEJOCTaBISET
CTyAVH WM MHOMY JIMLY, 10 MHHUIHKATHBE KOTOPOrO OCYIIECTBISETCS CheMKa,
[IpaBO Ha HMCIIOJB30BAHME MY3BIKAILHOTO IIPOU3BENEHUS M IOydYaeT 3a 3TO
BO3HarpaxieHue, KOTOpO€ B TOM 4YHCIe MOIJO OBITh OMNpEJC]EHHO U B
NpONopLUHOHaNnbHOH (opMe.  Ocraercs HeACHBIM, MOYEMY JAPYTHe  ABTOPBI
AyAHOBH3yallbHOTO IPOM3BEAECHHA H aBTOpPbl JPYrHX BHIOB [POH3BEIEHHH
NONTy4aloT BO3HArpaxKJeHKe TOJBKO 3a IIpeJOCTaBIeHHE MPaBa HCIIOJb30BaHMA UIIH

nepenayy MCKIYHATENBHOIO IpaBa, a KOMIIO3HMTOp €ll€ H JOMNOJIHHUTEIBRHOE
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BOSHArpaKICHAE TIPDH HCIIONB30BAHHH ayAMOBH3YaIBHOIO NPOU3BEAEHHs, YeM
00yCIIOBNIEHO OT/IHYME €ro MPaBOBOro cTaTyca OT CTaryca ApyI'HX aBTOpPOB, pa3Be
APYTHE aBTOPHI HE HYXIAIOTCA TOXKE B MaTePUANBHOM MOJIEPAKKE, KOMIIO3UTOPBI
cambie Oeanbie? Bmecre ¢ Tewm, 3aCly’KMBaeT BHUMaHHMe (€CITH MpPH3HABATh
TIpaBOBBIC OCHOBAaHMA CYIIECTBOBAHMs JaHHOIO TpaBa) XOpolIasi apryMeHTaLus
aBTOpa M BBIBOZBI aBTOpa IO XapaKTEPUCTHKE IaHHOIO npaBa KakK JIMYHOIO
HMYIIECTBEHHOrO TMpaBa, JAEHCTBYIOIIET0 B TEUYEHHE IKU3HU KOMIIO3HTOpA,

HEOTYYKIaeMOro, [IPpHU3HaHHUE JAHHOIO IpaBa TOJBKO 3a pOCCHﬁCKHMH aBTOpaMH.

3HauMTeNbHOE BHHMAaHHE aBTOD YACNACT PpAacCMOTPEHHMIO IMIpaBa Ha
BOSHAIPOXICHHE W B 6 TMONOXEHUM HA 3AIUMTY (OPMYIHPYET BHIBOABI IO
paccMaTprHBaeMoMy Bomnpocy. OIHaKO BBEI3BIBAET COMHEHHS HOBU3HA TOTOIKEHHS 6
Ha 3alMTy JHIb B YaCTH Da3sHOH MNpUPOIB! IpaBa Ha BO3HAIPAKLECHUE W
AU (EPEeHIHPOBAHHOTO MOAX0Ma K PETYIMPOBAHHIO OTHOIIEHHH IO [OBOMY
06BEKTOB aBTOpCKOTO npaBa (CMEXHBIX IIpaB) M OBHLEKTOB IPOMBILLIEHHOM
cOOCTBeHHOCTH. JaHHBIH MOIX0 ciaenyet us pabor D.I1.IaBpunosa (Ha paGoTer
KOTOPOro MMEIOTCA CCBUIKM B UCCEPTALMH), 06 3TOM YKa3aHO W B KOJUIEKTHBHOM
MOHOrpapuu C.M.Muxaiisnosa, E.A MopryHoBsoli, A.A.Psa6oga 7}
b.A.lllaxnazaposa «IIpaBo MHTCJIIEKTYaIbHOM COOCTBEHHOCTH: aKTyalbHbIE
npobaemsr// Hopma.2017.C.21. Tlpencrasnsercs JAMCKYCCHOHHOM MO3ULMS aBTOpa
O JOMyCTHMOCTM BKJIIOYEHHs pa3Mepa BOSHArpakieHHs 3a  CIyxeGHbIe
TIPOU3BENCHUA B 3apabOTHYIO TIIATy, TaK KaKk OCHOBAHHEM BBIILIATHI JAHHOTO
BO3HArpaX(ICHHs ABJIAETCS HE BBINOJIHEHHE TPYAOBON JEATEILHOCTH, T.€. JaHHBIE
BUIIbI BOZHarpaXICHMH HMEIOT pasHylo Inpupoxy. Kpome Toro, mpaBo Ha
BO3HArpax/IeHUE 3a Cly)KeOHOEe NpOHM3BeNeHHE NEHCTBYeT HE3aBHCHMO OT TOTO,
IIPEKPATHITACE MK HET TPYJIOBbIE OTHOLIEHHS C aBTOPOM, BKJIFOYEHHE e TAKOTO
BO3HArpaKJIeHUA B 3apabOTHYIO MIaTy NpHBEJET K HUBEIMPOBAHMIO NpaBa Ha

BO3HarpaxaeHue 3a cny}Ke6Hme ITpOM3BEIECHHUA.

Cpenn ob1mx 3amMeuanuii no TekcTy auccepranuu cleyeT OTMETHUTh HaJIMYHe He
BCET/1a KOPPEKTHOM IOPHAMIECKOM TEPMUHOJIOTHH.
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OHH&KO, Kak OBUIO OTMEUYEHO BbIIIC, YKa3aHHBIC 3aME4YaHHA HOCAT

TEXHUYECKHH M I[PICKYCCP]OHHBIfi XapakTep M HE Iopo4ar 06LT.ly10 BBICOKYHO

OLIEHKY JIUCCEepTalHH.

Hecmotps Ha 3TH 3aMevanus, nuccepranua Mansuesa H.M. na temy «IIpasa

aBTOPOB MPOU3BENECHUH HAyKH, TUTEpPATyphl U UCKYCCTBa Ha BO3HAIrPaXIEHUE»,

IMMpEACTABIICHHYKO Ha COUCKaHHUEC y‘ICHOﬁ CTEIIEHH KaHauJJaTa RpUIHYCCKHX HaYK,

COOTBETCTBYET Tpe60BaHHHM, NpeabABIACMBIM K OUCCEPTALMAM Ha COMCKAaHHC

Y4YEeHOH CTeNeH! KaHuIaTa FOPUANYECKUX HayK, IPeJyCMOTpeHHbIM B IlonoxeHHu

0 IOopAAKEe TIPUCYKIECHUS YUEHBIX CTGHBHEﬁ, YTBEPKIEHHBIM TTOCTAHOBJIEHHEM

[IpaButenbctBa P® ot 24.09.2013 No 842,

H COHCKaTelb 3acCllyXKHUBaC€T

NPHCYKIACHHA HCKOMOH y‘-[GHOIv'I CTEelleHH KaHAuJaTa KPHIHYECKHX HaAyK 00O

cOnenydanbHOCTA 1o crneuuanbHoctH  12.00.03

rpaxXaaHCKoe

NpaBo;

NpEeATTPUHUMATENIBCKOE IIPaBO, ceMeHHoe [IpaBo, MEXIYHAPOAHOC YaCTHOE NIPaBo.

OduLHaibHBIA ONMOHEHT, KAHIUAAT
IOPUANYECKHX HayK, NOLEHT, JOLIEHT

Ka(eapsl rpakIaHCKOro npapa

®I'bOY BO «MockoBCKH# rocy1apCTBEHHbIN
opunnyeckuil ynuepcutetr umenu O.E.Kyraduna

Moprynosa Enena AnexceeBHa
125993, r.Mockea, yn.CanoBas-KyapuHckas,

1.9, Ten: +7(499)244-85-06, e-mail: msal@msal.ru

NOXNKUCH /=
3 Mch

HAYA NbHUK ¢

Y OPABIIEH
(5, DY
«ﬁ_».___ o

12



