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Ha 6aze QPenepallbHOrO rocyJapCTBEHHOIO
OIOIKETHOTO 00pa30BaTEILHOIO YUPEKACHHUS
BBICLIIETO IPO(ECCHOHATBHOIO 00pa30BaHus

«Poccuiickas ToCy1apCTBEHHAs aKaJIeMus

WHTEIUIEKTYalbHOH COOCTBEHHOCTH»

OT3bIB
O®UITUAJILHOI'O OIITIOHEHTA

Ha JuccepTaluio Butko BsyecnaBa CraHUCIaBOBHYA HA TEMY «IIpaBoBas
IIPUpPO/ia IOTOBOPOB [0 CO3JJaHHMIO IPOU3BEICHHA), IPEACTABICHHYIO Ha
COMCKaHHUe YYEHOMU CTETEeHN KaHIuJaTa FOPUANYECKHX HayK 110 ClICIMAlbHOCTH
12.00.03- rpaxxaaHCKOe IIpaBo; NpeANPUHUMATENIBLCKOS NIPABO; ceMeHHOoe MpaBo;
MEK/YHApOIHOE YaCTHOE IIPaBO

[IpencrabneHHas AWCCEpTalldsi HAKMCaHa HA  aKTyalbHYIO  TEMY.
AKTYalbHOCTH ~TeMbl HCCIe[IoBaHMs OOycmoBieHa TeM, HYTO  CO3JaHHE
POM3BEICHHH HEPEIKO IIPOMCXOTUT BO UCTIONHEHUE PA3IMIHbIX BU/IOB AOTOBOPOB,
npaBoBas NPUPOAA ¥ KBANMHGHUIMPYIOIME MNPU3HAKM KOTOPBIX HENOCTATOMHO
yccleIoBaHbl B HaydHOM nuTeparype. B MOKTpHHE OTCYTCTBYET ONPEACICHHOCTE
MO BONPOCY O TOM, BXOAMT IIM TEPEXOJ HCKIIOYUTENBHBIX [Ipas  HIH
npeJoCTaBIeHHe NPaB Ha NMPOM3BEJEHHe B FOPUIMHYECKYIO KOHCTPYKIMIO caMHx

JIOTOBOPOB 110 CO3aHHIO npomaeneHHﬁ.

OGo3HaueHHBe BbIIE BOMPOCHl OBUIM HccienoBaHbl BHTKO B.C. B

MpeACTaBIeHHOH /Ul aHanu3a UCCepTaLiH.

O6beM muccepTamuy cocrapiseT 309 CTpaHHMLL. B xome auccepTalMOHHOIO
WCClIeJOBaHUs aBTOpPOM OBLIO IPOaHAIM3MPOBaHO 269 WCTOYHHKOB Hay4yHOW H
yue6HOM NUTepaTyphbl, HOPMATHBHBIC NIPABOBBIC AKTEL, cynaeOHble IIOCTAHOBIICHHA,

4TO MO3BOJSIET CIENATh BEIBOJ O XOpOLIeH TeOpeTHYECKOH U npaKTH4YecKon 6ase



HCCIIEI0BAaHKA. ABTOP HACTOSIIEH JUCCEPTAIIMH HMeeT HECKOIBKO MOHOrpaduit o

aBTOPCKOMY IIpaBy.

Ieabro AHCCEPTALIHOHHOIO HCCJIEAOBAHHS SABASAJIOCH CO3TaHUE Hay4HOIo
TIOHHMaHHUs COJEP)KaHHUS OTHOIIEHHWM II0 CO3JaHMIO NPOM3BEAECHUH B paMKax
JIOTOBOPOB ~ aBTOPCKOIO  3aka3a, CHOy)KeOHBIX IPOM3BEAEHHH M  3aKasa
[IPOU3BENECHUM.

Jns mOCTH:KeHUS NaHHOM LM Mepejl aBTOPOM OBLT IMOCTAaBIIEH psji 3a1ad,
pelleHHE KOTOPBIX OTPAXKEHO B IUCCEPTALIMOHHOM HCCIIEIOBAHUH.

CTpyKTypa JUCCEpTAlIMOHHOIO MCCIIEA0BAHUA COOTBETCTBYET LIENIM M 3a]a4aM
UCCIIEJOBaHMsI U COCTOMT W3 BBEJIEHHS, TpexX TIJaB, [AeBATH mnaparpados,
3aKJIOYEHUs, CIIMCKa JIATepaTypbl M TNPHIOXKEHUS - O IIPaKTHYECKOM
KCIIONIb30BaHWE BBIBOJAOB OUCCEPTALIMOHHOIO HMCCIECIOBAHHA IIpU IPUMEHEHUH
HAJIOrOBOM HOPMBI, conepxkaieiics B 1. 16 ct. 149 Hanorosoro konekca P®, mo
Hanorooonoxenutro HJIC pabor mo co3maHHIO IIPOrpaMMHOIO OOecledeHHs II0

noroBopam 3akasa (ct. 1296 'K PO).

Bo  BBEIEHHH aBTOPOM  OOOCHOBBIBA€TCS  aKTyalbHOCTh  TEMBI
JIUCCEPTALMOHHOIO HMCCIIEI0BAHHsS; JAeTCHd XapaKTEpUCTHKA CTENEHH Hay4HOH
pa3paGOTaHHOCTH TEMBI; ONpEeNeNsAIoTCs OOBEKT, INpeAMeT, LelH, 3a]adu
HCCIEOBaHMS, YKa3bIBAIOTCS METOJOJIOTUs, HOPMAaTHBHAs, 3MIIMpUYecKasd,
TeOpeTHYEeCKass OCHOBBI AMUCCEPTAI[MOHHOTO MCCIIEZIOBaHNA; BBIABJIACTCSA HaydHad
HOBU3HA HCCJIEJIOBAHUA, pACKpBIBaeTCsd TeopeTHYeckas M IMPAKTHYECKasd
3HAYMMOCTH MCCIIEZIOBAHMS, CONEpKAThCs CBelleHUs o6 ampobauwu pesyJbTaToB

HCCJIENJOBaHHA.

B nepBoii riaBe MCCleIOBAaHMS aBTOp aHAIM3HPYET IOTOBOP aBTOPCKOIO
3aKa3a, NoJpOGHO OCTaHABIMBAasACh HAa PACCMOTPEHHHM €ro KBaJTHQOULIAPYIOLIUX
[PU3HAKOB, CyOBEKTHOM COCTaBE CTOPOH, [IPABOBOH €M AOTrOBOpa, NPEIMETe 1
oO6beKTe JOroBopa, BHAaX [OroBOpa aBTOPCKOro 3aKa3a, IMOHATHH OpHUIHHajla

NpOU3BEIEHUS U CYIIHOCTH €r0 IIPABOBOTO PEXUMA.



AHammsupys KpanuHUMpyIOllMe IpU3HaKd gorosopa, Butko B.C.
obpalaeT BHHMaHWe Ha TO, YTO JaHHBIA [OTOBOP MOXET OBITh TOIBKO
KOHCEHCYaJIbHBIM M COOTBETCTBEHHO CUMTACTCS 3aKIIOYEHHBIM C MOMEHTa
JOCTUKEHUS. COIIAIEHHS CTOPOHAaMHU II0 BCEM €ro CYLIECTBEHHBIM YCIIOBHUSM,
mepeJaya MaTepHallbHOTO HOCHMTEN [POM3BEJCHMA  OCYIICCTBIACTCA  BO

HCIIOJHEHHUE JaHHOI'0 I0roBopa.

B kayecTBe elle OJHOrO KBalMGUIMPYIOLIETr0 IpU3HaKa [0roBopa
aBTOpckoro 3aka3a Butko B.C. yka3piBaeT Ha €ro GbuayLUapHBIA XapakTep,
060CHOBEIBAag 3TO TeM, YTO JAaHHBIHA JOTrOBOP TECHO CBSA3aH C JHYHOCTHIO aBTOPA.
OnHaKo ¢ JaHHOM MO3MIMeH aBTOpa HeNb3sl COINIaCHUThCH, TaK Kak buayrapHbIi
WU JIMYHO- JOBEPUTEIbHBIN XapaKTep HOCUT AaJIeKO HE 060 JOroBOp, UMEFOIIUH
nuyHbIM xapakTep. JIMYHBIA XapaKTep HMeeT JIOTOBOp, HMCIOJHCHHE KOTOPOro
BO3MOKHO TOJIBKO CTOPOHOM I0roBOpa, HENOMYCTHMO — HCIIONHEHHE NOrOBOpa
TPETHMM JIMLIOM, CO CMEPTBIO CTOPOHBI JOTOBOP IIPEKPAIIACT neiictBoBaTh. MHaue
rOBODS, TMYHBINA XapaKTep JOroBOpa yKa3blBaeT JIHIIb HA TO, UTO €ro HCITOJIHEHHUE,
eHiCTBYE CBA3aHO C ONpeIeNeHHOM THIHOCThI0. OIHAKO s IPU3HAHUA I0roBOpa
(uayuHapHbIM 3TOr0 SIBHO HENOCTATOYHO. B (uayLuapHBIX CHENKaX IPaBoOBOC
3HaueHHe IPHAAETCS He TOJIBKO JHYHOCTH, HO ¥ JOBEPHIO CTOPOH APYT APYTY, IpH
yTpaTe JaHHOrO J0oBepHs Jiobas U3 CTOPOH BIPaBe OTKa3aThca OT AoroBopa 6e3
06BACHEHHsI NpUYMH. B  POCCHICKOM 3aKOHOJATENbCTBC, peryJHpyoIEM
JIOrOBOpHBIE ~ OTHOILIEHHMs, CBsSi3aHHBIE C  CO3/AHMEM NPOU3BENCHUN, HE
Ipe/lyCMOTpeHa BO3MOXHOCT TaKOro OTKa3a CTOPOH OT JIOrOBOpa, YTO BIIOJIHE
[IOHSTHO, TaK KakK COLMajibHas CYLIHOCTH OTHOINEHUHM, CKJIaJbIBAIOIIUXCSA MEKIY
aBTOPOM M 3aKa3yMKOM, KaK HECBA3aHHad C He0OXOAMMOCTBIO CYIIIECTBOBaHHS
SKCTPEHHOM 3aIUTBl CBOMX HMHTEPECOB CTOPOHAMH JIOroBopa, He [aeT HaM
OCHOBAHHH [Is pEryJIMPOBaHUS UX I10 MPaBUIIaM (uaynHapHOH CAETIKH. ITo mopenu
dumyLMapHO# CHENKH, KaK MpaBuilo, CTOATHCA JIOrOBOPEI, IIpelyCMaTpUBarOLI1e
BO3MOYKHOCTE OJHOM M3 CTOPOH COBEpILIaTh FOPUAUIECKHE IEUCTBUS C TPETHBUMHM

JULIAMH, KOTOPBIC HEenocpeaCTBEHHO BIICKYT mpﬂnﬁqecxne nociaencTBus  AJis



IpYTO# CTOPOHEI C/IEJIKH (B YUbHX MHTEPECax COBEpLIAETCA ClelKa). IIpuMeHenue K
NaHHBIM CIEIKaM OOLIMX MpaBHJI 00 OCHOBaHMAX PaCTOPKEHHs J0roBOpa MOXKET
NPUBECTH K CYIIECTBEHHOMY HapyLIEHHIO HHTEPECOB OJHOM u3 CTOpoH. B
COLMANBHON CBA3M MEXIy aBTOPOM M 3aKa3uMKOM HET HHKaKOW COLMalbHOH
He0OXOIUMOCTH BBOJUTH BO3MOXHOCTH PAaCTOPXKEHHs NOr0BOpa MO WHHUIIMATHBE
OJIHOM M3 CTOPOH MpHU yTpaTe JOBEPHs, YTO COOCTBEHHO U J€NIaCT 3aKOHOAATEIIb. B

CBSI3H C YeM JOTOBOP aBTOPCKOTO 3aKa3a U He sBIsSeTcs Gu/iyluapHoOii CIeIKOH.

3HAUMTENbHOE BHHMAaHWE B [JUCCEpPTALMH YHENAeTCs MpPaBOBOH ILENH
JIOrOBOpa. JTO ONMH M3 KIIOYEBBIX BOIPOCOB AMCCEPTALMH. ABTOp oOpaiaer
BHHMaHKE, YTO NPABOBOW LIENBIO JIOrOBOpPa aBTOPCKOTO 3aKa3a MOKET OBITH HE
TONBKO IIONyYeHHE HWMYLIECTBEHHBIX NpaB Ha IIPOM3BEICHHE, HO H CaMo
npow3Be/ieHue, TOYHee JIOCTYH K HeMy. ABTOp BEPHO OTMEHACT, HTO COIIACHO
NeHCTBYIONIEMY POCCHHCKOMY 3aKOHOZATENBCTBY, €CIH B JOTOBOPE aBTOPCKOTO
3aKa3a He yKa3aHO MpeNOCTABICHHE NPaB 3aKa3dMKy Ha IPOM3BEICHUE, TO Y HEIO
BO3HMKAET TONBKO IPaBO COOCTBEHHOCTH Ha MaTepUallbHBIA  HOCHTEINDb

ITPOU3BEICHHUA HIIK TOJIBKO OOCTYIT K IPOU3BECHHUIO.

3aciyXHBaeT BHMMaHWS M OJOOpeHHs TNO3MLMI aBTOpa O TOM, 4To
06s3aTeIbCTBO K3 JIOrOBOpa aBTOPCKOro 3akasa IIo CBOEH CYIIHOCTH, HE
HAIpaBJIeHO HA BOBJIEYEHME HCKIIOYUTENHHOIO Ipasa B rpakIaHCKuK 060poT,
aBTOp JOKa3blBaeT, YTO 3aKa3yMKa B JAHHOM BHJC NOTOBOPA UHTEpecyeT Camo
npoussenerue (C.35,75 muccepraiuu). M NEHCTBHTENBHO €CTh IOTOBOPEI
ABTOPCKOTO 3aKa3a, IIPaBOBOH LENIbI0 KOTOPBIX HE SABJACTCAH npuobpeTeHue npas Ha
npousBeieHre. B paboTe NpUBOAATCH IPUMEPHI TaKHX JIOTOBOPOB aBTOPCKOI'O
3aKa3a, HTO JHOTOBOPHI Ha HANMCaHWe KapTUHbI, HAHECCHUA HACTEHHOW POCIIHCH B
LEPKBSX, CO3NaHUA DHUCYHKOB Ha TeNe HCIO0BEKa, ctuxoB B ansbombl (C.85
JUCCEepTallK). 3aKa3yrhKa MHTEpECyeT CaMo IpoM3BeIeHHE, aBTOP JMCCEpTALMH
oTMeyaeT «ueinb (uMeercs B BHAY «IOTOBOp@») — «yBHAETH» CO3MaHHOE
IpOHM3BEEHHE, T.€. MOIyYUTh BO3MOKHOCTD [OJIB30BATHCSA MM, BhIpXKAIOLIEECs B

Bo3zeiicTuy Ha ero uyscta» (C.128 mucceprauuy). [Ipyu 3TOM B yKa3aHHBIX B
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AMCCEPTALMHK psii€ MPUMEPOB aBTOP JOTOBOPA JIaXKe U He TlepeiaeT MaTepUasTbHbIH
HOCHUTENb 3aKa34MKy, TaK KaK MaTepHajbHBIi HOCUTENb YX€ HaXOIHUTCH B
CODCTBEHHOCTH 3aKa3yMKa WM TPOM3BEJECHHE «OBELIECTBISETCH» WHBIMU
criocobamu — 6e3 3akpeneHus B MaTepuanbHoii popme (C.121-122 muccepranmn).

Butko B.C. mpaBunbHO oTMedaeT, 4TO 1axke B TOM CIIydae, ECIIH IO JOTOBODY
aBTOPCKOIO 3aKa3a MepefaeTCs MaTepHallbHbIi HOCUTENb, T.. Bellb, B KOTOPOM
BOILJIOLIEHO NMPOU3BEJAECHHE, TO IPEIMETOM JaHHOIO JOTOBOpa SBISETCS HE caMma
BElllb, a IPOU3BEJICHHE, OH OCTPOYMHO 3ameuaeT «Eciu B IuTepaType 10CTaTOYHO
00LIMM MHEHHEM SBIAETCS HEOOXOAMMOCTh Iepeaadl MaTepHalbHOI0 HOCHTEN
NPOU3BEJIEHUs, TO M3 3TOro, KOHEYHO, HE CleIyeT, YTO LeJb 3aKa3uuKa
3aKJIIOYaeTCs B IOJyYEHUHM CaMOro mno cebe HOCUTEN: BeIb HUKTO, K IpUMeEpY,
IIOJIy4YHUB XOJICT, C 3aKpEIVIEHHBIM Ha HeM M300pakeHueM, He pacroliaraeT KapTHHY
u3obpaxenueM k creHen(C.85 muccepranun).

Taxum oOpazom, aBTOp [T0Ka3all, YTO 3aKiF04as AOrOBOpP aBTOPCKOIO 3aKasa,
3aKa34MK HepeaKo He IpeciieyeT Lieb MOJydYeHHUs IIpaB Ha IPOU3BEIECHHE, a 3TO
03HA4aeT, 4YTO Mepefada UCKIIOUUTENBHOTO IpaBa HilM MPENOCTaBIeHHs IIpaBa Ha
UCIIOJIb30BaHWE TPOM3BEACHHUS, CO3AAaHHOIO IIO JOrOBOPY aBTOPCKOrO 3aKasa,
sBJisieTcs (haKyJIbTaTHBHOM YCJIOBHEM M MOXET HE BKIIOYAThCA B JOrOBOD, T.€.
JaHHBIE YCJIIOBHS CBOWCTBEHHBI JalIeKO HE KaXJI0My JOT0OBOpPY aBTOPCKOIO 3aKasa,
a, CIIeIOBATEeNIbHO, HE MOTYT M BBICTYIIATh OOIIUM KBATM(UIMPYHOLIHM IIPH3HAKOM
J@HHOTO BHJa Or0BOpA.

O6crostensHo Butko B.C. paccmMaTpuBaeT IpelIMeT J0roBopa aBTOPCKOIO
3aKa3a, YTO NpeICTaBIsIeTCS NPaBUIBHEIM, TaK KaK MpeIMeT A0roBOpa MO3BOJAET
ONpENENUTh TMPaBOBYIO NPHPOLY JAOroBopa, OTIPaHUYHTh €ro OT CMEKHBIX
JIOTOBOPOB, OINPEIETUTh KOHCTPYKIMIO I0roBOpa B LEJIOM M COOTBETCTBEHHO
PEIIUTH BCE BBITEKAIOLINE U3 JaHHOH KOHCTPYKLHH IIPABOBBIE BOIIPOCEI, CBA3aHHbIE
C 3aK/IOYEHHEM, WCIIOJNHEHHeM M IpeKpalleHWeM JeHcTBus norosopa. Hauas
U3JI0KEeHHUe JaHHOIro BOIpPOCA C MPEACTaBICHMS Pa3IMYHBIX TOYEK 3pDEHHs, aBTOP
rTy6OKO M JIETATbHO aHATM3UPYET KaX/IyIo U3 HHX, BBIABISET CIabble ¥ CHIIBHBIE

CTOPOHBI, BBIZIBUTAET apIyMEHTHI IPOTUB TOM MIIH HHOH NpeICTaBIEHHOM ITO3UIIHH.
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/laniee OH NEPEXOAUT K PACCMOTPEHHMIO TIOHATUS OPUTHHAJIA TIPOU3BEAEHHUS M ero
IpaBOBOTO PEXUMa, PAaCCMOTPEHHIO PA3NMYHBEIX BUJOB JIOTOBOPOB aBTOPCKOIO
3aKasa, ¥ MOCTENEHHO NIPUXOIMUT K BBIBOJY, YTO MPEAMETOM JIFOO0T0 BU/a JOrOBOpa
aBTOPCKOIO 3aKas3a sBIAETCA CO3[JaHHME IPOU3BENEHHS M Ilepefiaya ero B
I10JIb30BaHUE 3aKa3YHKY IyTEM MepeJaud MaTepHATBLHOTO HOCHTENS C CO3IaHHbBIM
[IPOU3BEACHUEM B Cllydae 3aKpEIIeHUs IPOU3BEACHUS B MaTePUAIILHOM HOCHTEIIE,
MUbO0 HENOCPENCTBEHHOTO COOOINEeHHs (M3I0KEHHS, NOBENEHMS) MPOU3BEICHUS
3aka3uuKy (C.130, 132, 168 nucceprarn).

Panee nmo3uiys o ToM, 9TO IO JOrOBOPY aBTOPCKOrO 3aKa3a aBTOp He IPOCTO
CO3Ja€T MPOU3BEACHWE, HO U [OBOAMT IIPOM3BEIAECHHE [0 3aKa3uWKa Oblia
BeicKazaHa J.ILI'aBpunoBeiM u K.I'aBpuinoBbIM B cTaThe «/loroBophl 3akasa Ha
co3JlaHue aBTOPCKUX NpousBeneHuin» (XKypnan «Xo3saicTBo 4 mpaBo.2013. Ne 3), o
yeM yka3aHo U B aucceprauuu Butko B.C. Opnako Butko B.C. nobasnser, uro
NpOU3BEJIeHHE NepefaeTcs B IOJb30BaHHUE 3aKa3zyMka. M3 Tekcra auccepranmu
ClIelyeT, 4YTO Yy 3aKa3ydhka JJOJDKHO BO3HHMKaTh HEKOE IIpaBO II0JIb30BaHUS
[Tpou3sBeeHreM, KOTOPOro He HOJDKHO OBITh y Apyrux mu (C.128 muccepranuy).
Butko B.C. oTmedaeT, 4TO «B TakOM Clly4ae LEJbI0 3aKa3uhka SBJIAETCA
W3BJIEYEHHE U3 NIPOU3BEICHHS €ro MOJIe3HbIX CBOKCTB. [IpH 3TOM He KaxI0€e UL
JIOJDKHO 0051afaTh TakOM BO3MOJKHOCTBIO, @ TOJBKO 3aKa3uuK U (MIH), C €ro
COIJIacHs, UHBIE JPYyTHe JULA. Bbuto 661 CTpaHHO, ecly 6Bl HEKOE JIMILO MOIJIO OBl
Oe3 paspelreHus 3aKa3yWka, K IIpUMepy, YUTaTh CTHXH, HalMCaHHBIE MJA
3aka3uuka» (C.128 muccepraumn).

ABTOp [HUCCepTalliM TIpeijaraeT BBECTH HOBOE IIpaBOMOYME — TIIpaBoO
[T0JIb30BAHUs TIPOM3BEJCHHEM, COJEPKaHHE KOTOPOIO COCTABJAET ObecredeHHasd
33KOHOM BO3MOXHOCTBIO M3BJIEKAaTh M3 MPOM3BENEHHs €ro IOJIE3Hbie CBOWCTBA,
KOTOpBIE, KaK CleLyeT U3 NPUBEJEHHBIX B JUCCEPTALUU ONMCaHHH BO3MO)KHOCTEH
3aKa3yMKa 10 OTHOIIEHHIO K IIPOMU3BEACHHUIO CBOJUTCS B MOIYYEHHH IOCIEAHUM
3CTETHUYECKOro HACIaXKIEHHS OT MPOHW3BEACHMS M HEJNONMYLICHWM IPYrHX JIUI K
MONly4eHHI0 TOHOOHBIX HaclaxJeHuH Oe3 cornacus 3aKazquka. HyxHno nu

BBe/IeHHE JAHHOTO TIpaBa i Kak OHO CKaKeTCsl Ha IpaBax aBTopa? [Ipencrasmusercs,
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4TO BBGJICHUE NAHHOTO IpaBa MPUBEAET K HEBO3MOXHOCTH Peallu3allii aBTOPOM
KaKk MpaBa Ha OOHapoJOBaHWE NPOM3BENCHMS, TaK M OCTABIIErOCS Y HEro
MCKIIIOYUTENBHOTO NPaBa Ha NIPOK3BEACHUE, BElb PEali30BaB JaHHEIE IpaBa aBTOD
CHENacT BO3MOXHBIM HAaCIaXICHHUE IIPOU3BENCHUEM TPETBUMHU JIMLAMH, YeM
HapyILIUT MPaBO I10JIb30BaHHUs POU3BENIEHN, IPUHAIIEKAILETO 3aKa3unKy. CTOUT
JIH TaK J)KECTKO OTHOCHTECSH K aBTOPY, HE HallOMUHAeT B TAKOM Clly4ae 3aKa3dyuK B
KaKOH-TO CTEMEeHH «cobaKy Ha CeHM» - y CaMOro HET MCKIFOYHMTENBHOrO TIpaBa, Ja
M TOT Yy KOTOPOrO OHO €CTh HE CMOXET €ro OCYyLIeCTBUTh. be3ycinoBHO, HHTepeC
3aKa34yKKa, He IPMOOPETAIOIIero Hi UCKIIIOYUTEIBHOTO NIPpaBa Ha [IPOM3BEACHNUE, HA
npaBa MCIOJb30BaHUs IPOM3BEACHHUS IO JOTOBOPY aBTOPCKOIO 3aKa3za HY)KHO
3alMInaTh. M eciiv MHTEpeCH! 3aka3zymKa, MOTy4YHUBLIET0 OPUTHHAI IPOU3BEIEHMS,
B KaKOH-TO Mepe 3aluiieHsl mnomoxkeHusMH c1.1291 TK P®, To wuHTEpecH
3aKa34yuKa, IIOJYYHMBIIETO SK3eMIUIIP WIU PEeNpoAyKLHMH IPOU3BENEHHS, HIIH
JOCTYIl K IIPOM3BEICHHUIO B HHOW, HE OBELIECTBIEHHOW (OpMe, HHKaK He
3alULLIEHBI.

ABTOp JucCepTalud NpaBWIBHO OOpalllaeT BHMMaHHE Ha HEOOXOJUMOCTh
3alllUThl MHTEPECOB 3aKa3yWKa, HO MpPEACTABIAETCs, 4YTO BBEIECHHE IIpaBa
MOJIb30BaHUs Ha MpPOM3BEJEHUE INPHUBEJET K pa30alaHCUPOBKE, HENPaBUIBHOMY
OaaHCy HMHTEPECOB aBTOpa, 3aKa3uyuka M OOIIeCTBa, M3MEHEHHMIO CTPYKTYPEI
HCKJIFOYUTENIEHOTO IIpaBa, OTPUIAHHIO TOHMMaHMs HCKIIOYMTEIBHOTO IMpaBa Kak
eIMHOr0 1NpaBa K BO3MOXHOCTMA Iepefadd OTAEIBHBIX  IPABOMOYHHU
MCKJIIOUUTENLHOTO TpaBa IO OTOBOPY, YTO MOXET HEraTUBHO OTPAasUThCS Ha
APYTUX HHCTHTYTax aBTOPCKOrO IpaBa M COOTBETCTBEHHO IPUBECTH K e€lle
Gonplleil pa3baNlaHCHPOBKE HHTEPECOB Pa3HBIX KaTerOpHUW JIML, a MOXET H K
JpyTHM HETaTHBHBIM IOCJIECTBUAM. BiHAHME MOCIEACTBUH BBEJECHHS JaHHOIO
1paBa Ha APYTr¥X HHCTUTYTaX aBTOPCKOIO MpaBa B AUCCEPTALIMH HE MCCIIEI0BATIOCh.

B CBA3M C M3JI0KEHHBIM S He pa3lesisfio IO3MIHI0 aBTOpa NUCCEepTalUH, YTO
[IOIG30BAaHME MOJXKET BBICTYNATh KBAJH(QHUIUMPYIOIIUM IPU3HAKOM JOroBOpa
aBTOPCKOI'O 3aKa3a, B CBA3U C YeM B OTOH 4acTH ( B YaCTH BKIIFOYEHH IOJIb30BAHMSA

B COCTaB KBaIM(QHIUPYIOUIEro, KOHCTUTYMPYIOIIEro IpHU3HaKa J0roBopa
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aBTOPCKOI'O 3aKasa, B OINpEJEeHHE JI0roBOpa aBTOPCKOTIO 3aKas3a) He COrjiacHa C
TIOJIOXKEHUAMH 4,5 ¥ 6 BBIHOCUMBIX Ha 3aiuTy. Eciu u3 Tekcra nosuoxenui 4,5 u 6
BBIHOCHMbIX Ha 3allMTYy BBIBECTH «IIONB30BaHHE», TO B 3TOM CIy4ae OHHU
3aCITyKUBAIOT OJ00pEHHs.

KOHCTpYKTHBHO aBTOpPOM paccMOTpeHa BO3MOXHOCTH BKIIFOUEHHMS CO3JIaHMs
NPOM3BENEHHs B IPEAMET AOroBopa aBTOPCKOro 3akasa. B cBoeil muccepranuu
Butko B.C. obpamjaer BHUMaHHE Ha TO, YTO €CIIH Pa3AeisaTh MPUHATYIO B HAyYHOM
cpele NO3MLMIO O TOM, YTO CO3JaHHE IPOU3BEIECHHA HE MOXKET SBIATHCA
NPEAMETOM JIOrOBOpa, TaK KaKk TBOPYECKUH aKT HEe MOXET OBITh IpeIMeTOM
peryjiupoBaHus, TO TOTZAa IIONy4aeTcs, YTO IPEIMETOM JO0roBopa CTaHOBHUTCH
MaTepHalIbHBIH HOCUTENb IPOU3BEIEHNS, T.€. BElllb U TOI/1a BO3HUKIIUE OTHOLIEHUS
B 3aBUCUMOCTH OT HQJIMYHUS WIM OTCYTCTBHSI BCTPEUHOI'O MCIIOJHEHHS CO CTOPOHBI
3aKa34MKa MOXKHO OXapaKTepH30BaTh MM KakK JAOrOBOP KYIUIM-TIPOJAXH, HIIM KaK
norosop papenus (C.84-85 muccepraiii) ¢ eJUHCTBEHHOM OCOOEHHOCTBIO, YTO
MpOJABLIOM HIM COOTBETCTBEHHO JaputeneM BeicTynmaeT asrop (C.84
JUCCEPTAIUN).

ABTOp TMpPHUXOAMUT K NpPABHIBHOMY BBIBOJAY, YTO CO3[aHHE MPOM3BENCHHUA
MMEHHO Kak OOS3aHHOCTh, a HE KaK IpOLECC COCTABJISIET NpPEeAMET MaHHOIO
JIOroBOopa aBTOPCKOro 3akasza. [IpencTaBisercs, 4YTO aBTOP OYEHb XOpOIIO
apryMEHTHPOBAJ AAHHYIO MO3ULMIO U Pa30uII O3ULKMHU aBTOPOB, II0JIaraloIlyX, YT0
BKJIIOYEHHE CO3JaHUs TNpPOM3BE[eHWs B IPEJMET [I0rOoBOpa HE COOTBETCTBYET
KOHCTHTYLIMOHHOMY IIPHHIIMITY CBOGOBI TBOPYECTBA, BKIIOYAIOLIMHA B TOM YHCIIE
TaKo# acmeKT, KaK HeJOMYCTHMOCTh IPUHYXAEHHS KOro-IMb0 K TBOPYECKOMY
TpyAy. ABTOp BEPHO OTMEYaeT, YTO BKJIOYEHHE B MPEAMET JOrOBOpa yCIOBHS O
0053aHHOCTH aBTOpPa CO3/IaTh POU3BEJEHHIE HE MPUBOAUT K HAPYIIEHHUIO NaHHOTO
KOHCTUTYLHOHHOTO NpHHIMIa. [IpHHY)AeHHs aBTOp IPH 3aKIIOUCHHU 0r0BOpa
aBTOPCKOrO 3aKa3a He HCIIBITBIBAET, ABTOP CaM INpH 3aKIIOYEHHH [O0roBopa
BHIp@KaeT CBOIO BOJIIO, YTO OH TOTOB CO3aTh MpousBeneHue. Kpome Toro, B

JOroBope€ aBTOPCKOI'0 3akKasa K IIPOHU3BEACHHUIO NIpEeOBABIIAIOTCA JIMIIb ob1ue



TpeOOBaHHUs, aBTOp CaM ompezenseT GOPMy MPOH3BENEHHS, YTO €CTECTBEHHO, He
BIICYET BMELIATEIECTBO 3aKa3ykKa B JIMYHYIO (TBOPYECKYIO cepy aBTopa).

Kak yxe oTMedanoch Bbllle, aBTOPOM pPacCMOTPEHO MOHATHE OPUIMHAI
NPOU3BENIEHHS U €T0 IPABOBOM PEIKHM.

B IMBUIMCTHYECKOH NOKTpUHE CyIIECTBYET [BAa OCHOBHBIX IIOAXOA2 B
[TOHUMaHUU OpHMIHHAJa MPOU3BEACHUS: NEPBbIM MOIX0] 3aKII0YaeTCs B TOM, YTO
OpHTHHAJl NPOU3BEICHHs pacCMaTpUBAETCs KaK yHHUKaJbHas Bellb, IMOJ KOTOPOM
NIOHMMaeTCss €IUHCTBEHHas BEIlb B CBOEM poje. B CBA3M ¢ 4yeM, B KayecTBe
OpUIrMHalla  TMPOM3BENCHHMA  pPAcCMAaTPUBAIOTCS  TOJIBKO  TIPOM3BEIECHHA
U300pa3UTENbHOIO HCKycCTBA. BTOpO# MOAXO[ 3aKOYaeTcs B TOM, YTO IIOJ
OpMTHHAJIOM IPOM3BEACHHUS IOHUMAEeTCs MaTepHalIbHBIA HOCHTENb, CO3JaHHBIH
CaMHM aBTOPOM MPOU3BEICHHUS.

Butko B.C. pa3pmenser BTOpo# mMOOXOA M IpPaBUIBHO YTOYHSET CYILECTBO
BTOPOTO [TOJIX0/1a, yKa3bIBas Ha TO, YTO Ooliee BEpHBIM OyeT cKa3aTh «He CO3MaHue
MaTepUaJIbHOrO 00BeKTa, a 3aKperuieHHue OOBEKTUBHOM (DOPMBI IPOU3BEJEHHS B
MarepuaiibHOM HocuTene» (C.65 nuccepranuu).

[lepBBIi MOAXOA OCHOBaH Ha NMOHMMA@HUHM YHHUKAIBHOCTH KaK CBA3aHHOCTH C
e IMHCTBEHHBIM B CBOEM POJI€ MaTEPHATIBHBIM HOCUTENIEM, BTOPOM - Ha TOM, YTO OH
(opuruHan) npoucxoauT oT aBropa. Butko B.C. nenaer ele OgHO yTOYHEHHE B
TIOHUMaHUHU OPUTHHAJIa POM3BE/ICHUA, OH OTMEYaeT, YTO He 0053aTeNbHO, YTOObI
3aKperuieHHe OOBEeKTHBHOM (DOpMBI NPOU3BENEHHA B MaTepUallbHOM HOCUTE]E
OCYILIECTBJSIOCH CaMHUM aBTOpPOM, 3TO MOXeT cHenarb W Apyroe JHLo,
yIpaBOMOYEHHOE aBTopom»(C.66 IUCCEPTALHH). Opnnaxo, TEPMUH
«yNpaBOMOYEHHOE aBTOPOM JIMLIO» B JIaHHOM Cllyda€, HaM BHIMTCH,
HETpUEMJIEMBIM, TaK Kak Jisi 0OBEeKTHBHM3AlMKM [POM3BE/ICHHA Ha MAaTEpUAIbHOM
HOCHTENIE JIMILY, KOTOpoe 3TO OyJeT OCyIIEeCTBISATh, HE HYXHBI IPABOMOYHS, 3TO
feficTBHs (haKTHUECKOTO XapaKTepa, IIOITOMY JUIs TOrO, YTOOBI OTMETHTh, UTO
JIaHHBIE e CTBHS COBEPIIAIOTCS He MOCTOPOHHHUM JIHIIOM M SBIISOTCS pealn3alien
BOJM aBTOpa, IOJaral0 B KayeCTBE XapaKTepPHCTHKM JaHHBIX JSHCTBUH,

[MO3BOJISIIOIMX cJiejlaTh BBIBOJ O CO3aHMM OpHUIHHAlla IPpOM3BEIACHHUA, ClIenyeT
g



yKasarb, 4TO Takas OOBEKTHBU3alLlMsl MPOM3BEIEHHS B MAaTepHalbHOM HOCHTEJE
MOXET OCYLIECTBIATLCS IOJ KOHTPOJEM aBTOpa TPEThUM JIMIIOM, BbIOpDaHHBIM
aBTOPOM MJIM COTJIaCOBaHHBIM C aBTOPOM [Is COBEPILEHHUS JaHHBIX JEHCTBUH.

ITocne paccMOTpeHus IPUPOIBI OPUTHHAIA TPOU3BEAEHHUS aBTOP AUCCEPTALIHH
MEePeXOJUT K PAaCCMOTPEHMIO MPABOBOr0 pexuMa JaHHoro obobvekra. Butko B.C.
000CHOBaHHO KPHUTHKYET HMEIOLIMHCS B JHUTEpaType MOAXOMA, YTO OpHIMHAI
IIPOU3BEJICHHUS €CTh €IMHCTBO BEILY U UCKIFOYUTENBHOTO NIPaBa, YTO SKOOBI MEXY
JaHHBIMM IIpaBaMM CyIIECTBYeT IIpaBoBas CBI3b. ABTOp BEPHO BEIJIBHIaeT
apryMEHTBI, J0Ka3blBas CBOIO TO3HMLHUIO 00 OTCYTCTBHM IIPaBOBOHM CBS3H H O
HEJIOMYCTUMOCTH BOOOIIlE HCIOJB30BaHUS MOJOOHOW TEPMHHOJIOTHH, TaK Kak
IIpaBOBasi CBA3b CYLIECTBYET MEXIYy CyOBEKTaMHU NpaBa.

Oco6oe BHUMaHKe aBTOp AUCCepTaluy obpalaeT Ha IpeUIoKeHHy0 Buasmo
B.B. KOHUENUMIO KOMIUIEKCHBIX TIIpaB Ha OpHIMHal XYJIO0KE€CTBEHHOIO
npoussenenus (C.75 nuccepranuu). [Tocneansas npeiaraeT BBECTH HOBBIH OOBEKT
rpaXIaHCKOrO TpaBa — KaKk HepaspbIBHYI0 COBOKYIHOCTh BEIIHOrO H
HHTEJUIEKTYaJIbHOTO NpaBa (KOMIUIEKCHBIE IIpaBa), NPHU3HABAEMbIE Ha OpHUIHHAI
XY/I0)KECTBEHHOTO MIPOU3BEIEHNs, KOTOPbIE JOJDKHBI BOBIEKATHCS B TPAKIAHCKHUM
060pOT Kak eIMHBIM OOBEKT. DTO INpeaiaraeTcs cienaTb Ui TOro, 4ToObI
JOMYCTUTh OJHOBPEMEHHbIH IIepexoJi KOMIUIEKCHBIX TIIpaB Ha OpHUIHMHal
XyIO0)KECTBEHHOIO IPOU3BEEHHS, & K JOTrOBOPY, KOTOPHIH ONOCpEedyeT TaKoH
IIepexo/i, MPUMEHSTH IOJIOKEHHUsS O PacClOpsKEHUH IPaBOM, KOTOPOE€ ABIAECTCS
OCHOBHEIM B COCTaB€ KOMIUIEKCHBIX IIPaB.

B Tako# KOHIENLXH 3aJI0KeH psijl OIIMO0K B IOHUMaHUU CyIIECTBa OPUIHHAIIA
npou3sBe/ieHus. B TaHHOH KOHIENIMHM OPUTHHAN IIPOU3BENCHHUSA pACCMAaTPUBACTCHA
KaK HEeKHil eIMHBIA [0 CTPYKType OOBEKT, Kak CHHTe3 BelllM M npoussenenus. He
[MOHSATHO, KAk MOJKHO CMELIMBaTh JaHHBIe 00BekThl. J[la, H Kpome TOro, BEpHO
orMeuaeT Butko B.C, 4To 3TO mOpHBEAET K YLIEMIICHHIO HHTEPECOB aBTOpa
mpou3BeicHUs. B Hame BpeMs IEPBOCTEIICHHOH LEHHOCTBIO CTaHOBHTCA
obJieryeHne IPakIaHCKOro 0G0opoOTa, ero CTabUIBHOCTh, IPAKIAHCKOe 00IIECTBO

NpeBpallaeTcs UCKIYUTENbHO B 00BbEANHEHUE NEBIIOB, tTopraiued. JuHaMuKa
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OTHOLICHUH CTaHOBUTHCS BO I7laBe BHUMAHHUS 3aKOHOJATEJIs, TOJBKO HEOHATHO,
moyeMy pa3pabOTYUKH 3aKOHOIPOEKTOB He NOHMMAIOT, YTO AMHAMUKM He 6yaeT
CyLIECTBOBaTh, €CIIM HE OyneT CylecTBOBaTh CTATHKH, SBIsIONIeHcs 6a30if,
OCHOBO JIJIsi BOSHUKHOBEHHSI OTHOCHTEJBHBIX, AUHAMHYHBIX TPAaBOOTHOLIEHHH.

C y4eToM H3NOXEHHOTO, 3aCIy)XHBAIOT IIOANEPKKH BTOPOE H TPEThE
II0JIOXKEHHMsI Ha 3alluTy. BTOpoe moioxkeHHe Ha 3alUTy OTHOCHTENILHO IIOHATHS
OpUI'HHaja IIPOMU3BEJIEHUS TOJNBKO HY)XKJaeTcs B HeOONBIIOW NpaBKe, a KUMEHHO B
3aMEeHe TEepMHHa «yNpaBOMOYEHHOE JIMLO» Ha OoJiee KOPPEeKTHOe YKa3aHHe
JAHHOT'O JIMIIA.

Ionoxenus 7,89 u 10 BbIHOCHMBIe HA 3aLIMTY CBS3aHBl C IIPU3HAHUEM

CYLLECTBOBaHHS JOTOBOpa O CO3[aHuM Ciry>kebHoro npousseneHus. [Ipu stom nox
JOTOBOPOM O CO3JJaHHH CIIy)KeOHBIX IIPOM3BEIEHHH IMOHMMAETCs JOroBOp, IIO
KOTOPOMY OJIHa CTOpOHA (pabOTHHK) 00sI3yeTcs CO3aTh MO CIyKEOHOMY 3aaHHUIO
IpyTo# CTOpOoHBI (paboTonaresns), JaHHOrO pabOTHUKY B IIpeJIeNIax yCTaHOBJIEHHBIX
JUis pabOTHUKA TPYIOBBIX 00S3aHHOCTEH, IPOU3BEIEHUE HAYKH, JIMTEPATYPhI HIIA
HCKYCCTBa Ha MaTEPHAIbHOM HOCHUTelle, MPHHAJIeKAIMM paboToaTeN o, Wik B
uHOM ¢opMe, C MOCIEAYIOUIMM JOBEeACHHEM (M3/I0KEHHEM, COOOIeHreM)
npousBeneHns paboronarelnio (MoI0KEeHNE 8 Ha 3aIlIUTY).

Sl He pa3zensdi0 MO3UIHMI0 O JOMYCTHMMOCTH CYIIECTBOBAHHUs JAOTOBOpa O
Co3laHUM ciyxebHoro npousseneHus. CoslaHue CIIy)KEOHOro MpPOU3BENCHHUS
IPOMCXOAUT B CHIIy HE JOTOBOpa O CO3JaHWM MPOU3BEICHHUSA, & B CHIY 3a/laHUA
paboToarens, KOTOPBIA SBISETCS OJHOCTOPOHHMM aKkToM. JIioGoi# 1oroBop
MpeArnoaraeT OOLIyI0 COTTacOBaHHYIO BOJIFO CTOPOH, HUKaKOTO COITIaCoBaHus BOJIb
IpY BBIaYe CITykeGHOro 3a1aHis He POMCXOHUT, paboToAaTeNlb CaM ONpe/eAeT
CPOK CO3/IaHHs TMPOM3BENEHHs M TpeOOBaHMA K NPOM3BENCHHMIO. B cBi3M ¢ dem,
NPEeCTABIAETCS, 4TO OCHOBAHMEM MOSIBIIEHHS CIIy)KeOHOTO IPOU3BE/ICHUS SBISACTCA
CHOXHBIM FOPUAMYECKHH COCTaB: 3aK/IIOYeHHe TPYAOBOro JO0roBopa, Jada
paboTojareneM CIyKeOGHOro 3alaHus, CO3JaHHME IpOU3BEACHHA pabOTHHKOM H
[pefOCTaBIeHHe [AOCTyNla K MPOM3BEJEHUIO PabOTHHKOM paboToaareo.

ﬂyMaeTCH, YTO HMMEHHO B CHIIY OAaHHOI'O CJIOKHOI'0 HOpHAMYECKOro COCTaBa
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NIPOMCXOJIUT TIEPEXO] MCKIIOYMTENBHOIO IpaBa OT aBTOPa-pabOTHUKA K
paboTozareno, T.e. Iepexo/ IPOUCXOAHUT B CHILy 3aKOHA, a He IOr0BOpa.

Co3nanve nNpou3BelEHUs IPOMCXOAUT B CHILYy WCIIOJHEHHS TPY/OBbIX
00s13aHHOCTEH, T.e. B paMKax TPYAOBBIX IPABOOTHOLIEHHH, a BOT Mepexof
HCKJIFOYMTENLHOIO IpaBa OT aBTOpa K paboTomaTeno sBIAETCS I'pa)KIaHCKO-
NMPaBOBBIM AKTOM, HO 3THM aKTOM SBIS€TCS HE JOrOBOp MEXAY aBTOPOM H
paboTonareneM, a, Kak y)Ke ObLIO YKa3aHO, CIIOMKHEIA FOPHIMYECKHHA COCTAB.

OcTaBneHue UCKIIOYUTENHHOrO MpaBa 3a aBTOPOM JOJDKHO PEryJMpOBaThCs
rpaXKIaHCKO-IIPaBOBBIM JIOTOBOPOM, TaK KaK OTHOLIEHHS O IPUHAIEKHOCTH
aBTOPCKMX IpaB, KOTOpble HMMEIOT I'Pa)KIaHCKO-IIPaBOBOM XapaKTep HE MOIYT
COCTaBIIATH COJIEP)KaHKUE TPYAOBOTO IOIOBOPA.

OtHocHTeNbHO MoJozkeHHi 11,12 1 13 BLIHOCHMBIX Ha 3alUMTY. B naHHbIX

MOJIOKEHUAX YKa3aHbl KBATHGHUIMPYIOLIHE NIPU3HAKH JOTOBOpa 3aKas3a U JIaeTcs
orpefielieHHe AOroBopa 3aKasa.

OTHOCHTENBHO MOJ0XKeH!s 11 BEIHOCHMOro Ha 3amuTy. CleyeT cornacuThes
C TeM, YTO B KadeCcTBe KBATHM(QHUIMPYIOLIEro IpH3HaKa JOOroBopa 3aKasa
npoussefienui (ct. 1296 'K P®) BeicTymaeT 0COOEHHOCTh CyOBEKTa CTOPOHBI
JIOrOBOpa - moApsaYkka (McrmonHuTeNd). B kayecTBe MOCIEQHEro, KaK yKa3bIBaeT
npaBuisHO Butko B.C, Moker GbITh JF060€ JHIIO, KpoMe aBTopa ((usuueckoe
JMILI0), YbHUM TBOPYECKHM TPYAOM JOJIKHO OBITH CO3JaHO IIPOU3BEACHHUE.

Takxe B monoxenud 11 BeIHOCHMBIM Ha 3amuTy Butko B.C. oTMeyaeT, 4TO
0653aTeNIbCTBO, BOZHUKAIOIIEE U3 JOrOBOpa 3aKa3a, BBUIY TOT'0, YTO NOAPAAYHK HE
MOXeET OBITh TBOPLOM MpPOM3BEIEHHs, HE COJAEPKHUT OOS3aHHOCTH CO3/aTh
NPOU3BEJICHUE, 3aKIIOYaeTCsi B COBEPIICHHH 1) IOpHIMYECKHX [ACHCTBUMH,
HaIpaBJIeHHbIX Ha 00eCIiedeHrue CO3/IaHus IIPOU3BEICHN) — 3aKIF0OYEHUs I0r0BOpa
¢ aBTOpoM (pabOTHHKOM) O CO3/laHMH IPOU3BEACHHS, ABJIAIOIICTOCS NPEAMETOM
JOTOBOpa aBTOPCKOTO 3aKa3a (JOroBopa O CO3JaHUH CIIy:KeOHOro IIPOM3BE/ICHU ),
2) (aKTHYECKUX ASUCTBUH — B Ilepeiaye MPOM3BE/ICHHs B IT0JIb30BAaHHE 3aKa39HKY,
MyTeM T[iepefadd MaTepHalbHOro HOCHTENA C BOIUIOIIEHHBEIM B HEM

npousBefieHHeM,  JHMOO  HEMOCPEeACTBEHHOIO coobuenust  (oBeneHMs)
12



NIPOU3BEJIEHHUS 3aKA3UUKY.
Ot4acTu ¢ JaHHOM MO3MIKMEH MOKHO COIJIACUTHCS, HO TOJBKO OTY4ACTH. Tak
HEJIb3s1 COTJIaCUThCS C TEM, YTO:

1. FOpuaudeckuM [OeHCTBHEM, HaNpaBlIeHHBIM Ha OOECleYeHUe CO3HaHus
IIDOM3BEJEHUS SABIISIETCS JOTOBOP O CO3/IaHHUHU CIY)KeOHOI0 MPOU3BEIEHUS.
[IprumHOM Hecoriacus SBISETCS TO, YTO S HE MOTY paslelluTh IOAXOI O
TOM, 4YTO JJIs CO3J]aHus CIIy:KeOHOI0 NMPOU3BENEHUS 3aKIIFOYaeTCsl JOrOBOP
0 CO3/1aHUHM CIIy’K€OHOT0 MPOU3BEACHUSI.

2. daxkTUyecKue [eWCTBHA HCIIOJIHUTENS 3aKII0O4aloTCs B Ilepenaye
IIPOM3BEICHHUS B MIOJIb30BaHME 3aKa3uuKy. Kak yka3blBajloCh, BhILIE, HEJIb3s
pa3lenuTh NO3ULIMIO aBTOpa JUCCEPTALMM O BBEIEHUH IIpaBa I10JIb30BaHHMsA
Ha MPOU3BEICHHUE.

Ionoxenne 13 na sammury. OHO 3ByduT Tak «OOOCHOBBIBAaeTCs, 4YTO

JNOrOBOp 3aKa3a IpOM3BEJeHHWH, HCXOAd M3 €ro MpeaMeTa — Iepenaya
NPOM3BENEHHUS, B ClIydae ero CO3JaHUs aBTOPOM, B ITOJIb30BaHHE 3aKa34HKY,
nyTeM I[Iepelayd MaTepHabHOrO HOCHTENd C BOIUIOLIEHHBEIM B HEM
poM3Be/ieHHeM, JUOO HENMOCPEACTBEHHOIO0 COoOOIIeHUs  (JoBelIeHHs)
MpOW3BEIeHUs 3aKa3yWKy, [pHA TOM, 4YTO MMYLIECTBEHHbIe IIpaBa Ha
nMpou3BeieHHe He 00s3aTenbHO MOJUIEKAT Tepelade 3aKka3dyuKy, He
YKIaJbIBA€TCS B W3BECTHBIE MPaBYy BUBI JOrOBOPOB W IO STOW NpHYHHE
SIBJISIETCS CAMOCTOSATENBHAIM 0r0BopoM». CyILEeCTBO JaHHOTO MOJI0XKEHHUS Ha
3alIMTY 5 pa3fielisiio, OOHAKO C YKa3aHHEM B MPEIMETe JOroBopa — Mepeaady
MpOU3BEJEHUS B IIOJIb30BAaHUE COIVIACHTBECA HE MOTy, 000CHOBaHHE
HecorylacHs C IpaBOM IIOJIb30BaHHMA Ha MPOM3BEJIEHHE Yy 3aKa3dyukKa OBILTO
IPUBEICHO MHOIO IIpU aHAIM3e IIOJIOXKEHHH, BBIHOCMMBIX Ha 3allIATY,
KacarolUXcs JOroBopa aBTOPCKOIo 3aKasa.

U B NOCNIEHIOW OuYepes S [103BOJIMIIA U3JIOKUTh CBOKO IO3HUIIUIO 10
TIepBOMY IIOJIOXKEHHIO Ha 3allUTy, B KOTOPOM aBTOp BBIACIACT BCE BHIbI
JIOTOBOPOB O CO3[@HWM NPOW3BEJICHHs W YKa3bIBAaeT Kak KPUTCPUM A

pa3rpaHU4Y€HHUA 3THX BHJIOB JOroBOpPOB, TaK W BaXXHBIC KOHCTUTYHPYIOIIHNE
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MPU3HAKHU KaXAO0r0 U3 HUX.

Butko B.C. npennaraer Bce DOroBOpEI O CO3JaHHM NPOU3BEICHHUH
HayKH, JUTEPaTypbl U HCKYCCTBAa pPa3lielMTh Ha TPU IPYMIbl — JOTOBOPEI
aBTOpCcKOro 3akasza (cr. 1288 I'K P®), moroBopsl 0 CO3MaHUM CIIy:KeGHBIX
npoussenenui (cr. 1295 'K P®) u moroBopsl 3aKkasa nIpou3BeaeHui (ct. 1296
['K PO).

C nmaHHOM NMO3UIIMEN COMCKATEIIS S HE COIVIacHa:

Bo-nepBbix, moTtoMy, 4TO CYIIECTBYIOT M ApyrHe JOTOBOpPHI Ha
CO3[laHME IIPOU3BEJEHHUs, 3TO MOXKeT OBITh TIOCYyJapCTBEHHBIH WU
MyHHULMNAIbHbIH KOHTPaKT Ha CO3JaHUE IPOM3BEIEHHS; JOroBOp O
COBMECTHOM [JEeATENbHOCTH, Ilé B KadeCTBE TaKOBOM IIPElyCMaTpHUBAaETCH
CO3[jaHHe IPOU3BEACHHUS COBMECTHBIMH YCHJIMSAMHM CTOpDOH; JOIOBOp O
NpeOCTaBICHUH IPAHTa Ha CO3[aHUE IIPOU3BEICHHS.

Bo-BTOpEIX, 5 HE MOT'Y IPU3HATh CYLECTBOBaHHE JIOIOBOPA O CO3/IaHUH
CITyKeOHOTO TPOU3BEICHUS.

Bmecte ¢ TeM, IiepBoOe MOJIOKEHUE Ha 3aIIUTY COCTOMT U3 HECKOJIBKUX
I10JIOKEH UM, HEKOTOPEIE U3 KOTOPBIX 3aCITy KUBAIOT IIOANEPKKH. A UMEHHO TO,
4TO:

1.IlpusHakoM, OOBEOMHSIOMMM 3TH JOIOBOPHI (ZOrOBOPBI O CO3[2HHH
NpOU3BE/ICHMH), SABIAETCS OTCYTCTBHE NPOM3BENEHHs, Kak 0OBeKTa
aBTOPCKOTO IIpaBa, B MOMEHT UX 3aKJIIOYEHHUS.

2. Bce 3TH IOrOBOPEI He SIBISIOTCS PacloOpsIUTEeIbHBIMU CEIKaMH.

3. OTIHYKTENBLHBIM IIPU3HAKOM JI0r0BOpA 3aKa3a [IPOU3BENCHUH SBIIACTCA
TO, Y4TO CO3/laHHME MPOM3BENEHUN HE BXOAHUT B 00A3aHHOCTH MOJPSIAYMKA
CO3/1aTh IPOU3BEACHHE.

HecMoTpss Ha 3aMeYaHMs, HEKOTOpBIE W3 KOTOPBIX MOIYT HOCHTb

JMCKYCCHOHHBIN xapakTep, auccepranus Butko B.C Ha Temy «IIpaBoBas npupoza

JIOTOBOPOB [10 CO3JaHHIO TIPOU3BE/ICHUI», PE/ICTABNICHHas Ha COMCKaHHe y4eHOH

CTECIICHH KaHaugaTa IOPHIHYECKUX HayK, BBITIOJTHEHA Ha BBICOKOM

Npo(eCCHOHATFHOM yYPOBHE, B II€IOM HallkCaHa XOPOIIUM IOPUINICCKUM U NaKe
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JIATEPATYPHBIM  SI3BIKOM, COOTBETCTBYeT TpeOOBaHUSIM, TPEABABISIEMbIM K
JUccepTalUsAM Ha COMCKaHWe y4YeHOM CTeNeHM KaHAuJaTa HOPHIWYECKHX Hayk,
npeaycMOTpeHHbIM B [lonokeHun o mopsiike NPUCYKIEHHUS YYEHBIX CTelleHEeH,
yTBepKAeHHBIM noctaHoBiaeHueM [IpaBurensctea PD ot 24.09.2013 Ne 842 (pen.
or 01.10.2018), a couckarenp 3acinyXMBaeT IMPUCYKACHUS HCKOMOM YyueHOI
CTENCHU KaHIWJara HOpUAUYECKMX HayK mo crneuguansHoct 12.00.03 -
rpaxIaHCKOe IIpaBO; TMpEeANpUHUMATENBCKOE I[paBO; CEeMEHHOe  IpaBo;

MEXXyHapOIHOE YaCTHOE MPaBo.

OdunuanbHbli ONIIOHEHT, KaHAUIAT
IOPUIMYECKUX HAYK, JOLEHT, JOLEHT

Kadeaphl rpaX1aHCKOTO IpaBa

OI'bOY BO «MockoBckui rocy1apcTBEHHBIN
ropuaudeckuid yuusepcuret uMenu O.E.Kyraduna
(MT'EFOA)»

MoprynoBa Enena AnekceeBHa
125993, r.Mockaa, yi.Canosas-KynpuHnckas, 1.9

Ten: +7(499)244-85-06, e-mail: msal@msal.ru
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