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OT13bIB
o(ULMAILHOTO OIIIOHEHTa Ha jiuccepraliio «I1paBosasi 1pupo/ia JIoroBOpoOB 1o
CO3/IaHUIO TTPOM3BE/IEH I, TIpe/icTaBlenHyto BuTko BsiyeciaBom
CraHuciIaBOBUYEM HAa COMCKaHMe YUEHOH CTeNneHH KaHauaaTa FopuaAMIeCKUX HayK
(cneumansrocTs 12.00.03: rpaxaanckoe MpaBo; NPEANPUHAMATEIECKOC ITPABO;
ceMeifHOe NPaBo; T 1€KYHAPO/IHOE YaCTHOE MPABO)

B LeHTpe BHUMAHHUS AMCCEPTALHUOHHOIO MCCIeI0BAHUs BONPOCHI NpaBoBOii
MPUPO/IBI TPYIIIbI PAXKIAHCKO-IPABOBBIX JIOTOBOPOB, 3aKJIOYAEMBIX C EJIbIO
CO3/1aHMs aBTOPCKUX IPOM3BE/IEHUH, 4TO OOBACHSETCH MOMHMO €CTECTBEHHOIO
HAYYHOTO JIOOONBITCTBA, COBEPLIEHHO NPAarMaTHiyeCKUMH 3a/la4amMi OThICKaHHS
KPUTEPHUEB, [103BOJISTFOILIMX OCYIIECTBUTD Ha/I1eKalLYy O [PaBOBYHO
KBaTH(QHUKALIMIO, YCTAHOBUTE TIOAJICKAIIME MPUMEHEHHIO B KOHKPCTHOM CIyqac
HOpPMBI TTpaBa (TOro WK MHOTO LpaBOBOIO MHCTHTYTA). B 2TOM miaHe BONPOCHI
MpaBOBOil MPHUPOABI YKA3aHHBIX ,10TOBOPOB CCTh M BOMPOCHI KOHLUENTYaILHOTO
OTHOILIEHHUS K ACHCTBHIO NPaBa, ero KOPCHHBIM M CHCTEMHDBIM MOHATHAM.

Couckaresnb TPHHAN K aHamu3y TP BHJA JIOTOBOPOB, 000CHOBAHHO
OTMeydas, 4To 3aKoHOoJaTeb MpH (POPMUPOBAHHH HOPM 4aCTH yerseptoil ['K PO
HCXOAMJI TPEMMYLIECTBEHHO M3 3a1ayd ONpeNeNuTh MpaB H 00513aHHOCTH
OTHOCHUTENBHO YK€ UMEIOLIUXCs TPOU3BEIeHUH, a IPOLECCy X CO3aHud yACIACT
He3znauuTenpHoe BHuManue (C.3-4). B oTom, BeposATHO, CcKasajlach o011as
MEeTOJI0JI0rHYecKas YCTaHOBKA TOMO0 MOMEHTa B 3aKOHO/laTe/IbHOM Tpolecce —
OnpesleNiATh, 3aKpenuTh 1paBa Ha MMPOU3BE/ICHAS JUIS BKIOUCHHA UX B obopor,
PBIHOYHOE TTPOCTPAHCTBO, BOIPOC XKe O HOABJICHHH OMPC/IC/IeHHBIX pe3yabTaros
WHTE/UIEKTYalbHOH JIeSITe/IbHOCTH M CO3/1aHMs  JUIs  5TOro KOM(MOPTHOH U
HEMPOTHBOPEYMBOH  MPaBOBOH  CPeibl, OpraHu3alnu MW CTUMYJUPOBAHHH
TBOPUYECKOTO Mpolecca, MPeICTaBIIsICsS HE CTOb 3HAYHMBIM HIIH pelacMbIM «cam
coboroy. [IpakTuka mokasana, 4To MoJ00HbBIH B3I HECOCTOATRICH H TpedyeTcH

caMoe BHUMATEIIbHOC OTHOILICHHE HE TOJIBKO K OGOPOTy UMYLIECTBCHHBIX IMPaB Ha
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MpPOM3BE/IEHHs, HO M K 0DCTOSITE/LCTBAM HX  TOSBICHHA B pe3ylibTare He
CHIOHTAHHOTO  pa3BUTHs COOBITHI, @ OCMBICJICHHOTO — WHTEpeca (3aKasa).
CoOCTBEHHO TOBOPs, B JaHHOM MYHKTC BIOJHC MPOABIACTCA craboe MecTo
OTEYEeCTBEHHON CHCTEMbI OTHOIIEHWH, HE HaLEJICHHOW Ha TparMaTHiHoOCTL H
pear3yeMoCTb HICH M TEXHUIECK X perieHuii.

PaGoThl, CBA3aHHbIE C DTOH MPOOIEMATHKOH, YiKe Oblik (B QUccepTalnu
[PaKTHUECKH BCE OHHM MCMOJIB30BaHbI), HO B OHUX JIOrOBOpbI 3aKa3a OLeHUBAIUCH
MWIb MOMYTHO, HE COCTAB/AA NpEAMeTa CrEIHMaIbHOro anaiusa, B APYIUX Ke B
OCHOBY ObLIH MOI0KEHbI MHbIE METO00IHYECKHE MOAXO/IbI-

OrMeueHHble 00CTOsTENBLCTBA T103BOJISIIOT TOBOPHUTHL O HEJI0CTATOYHOM
pa3paboTaHHOCTH TEMbl JIMCCEPTAIMOHHOIO uecseloBanms, 00 aKTyallbHOCTH
paboTBl M O TOM, YTO MOJIyHEHHbIE aBTOPOM Pe3y/IbTaTh] Oy1yT BoCcTpeOOBaHbL.

Jlucceprauus COOTBETCTBYET 3asBJEHHON Hay4yHOH CrelHralbHOCTH  —
12.00.03 (rpaxiaHckoe MpaBo; MPEANPHIHAMATEIBCKOC MPaBo: cemeiioe mpaso;
MEKIyHapoIHOe YacTHOE MPaBo), UCCACHAYCMBIC B AUCCEPTAlMKM  KaTeropuu M
OTHOIIEHUS TIPEAYCMOTPEHbI, B 4aCTHOCTH, B T 1.8, 1.18-1.19, 1.30., 2.18.
[lacnmopTa JaHHOH Hay4HOH CHCIHATLHOCTH.

O61IMe BOMPOCHI OUCHKK aucceprauin. JuccepTauontoe MCCIeI0BaHHE
u3okedo Ha 309 crpaHMuax, CHCTOMT M3 Tpex IJlaB (scero 10 maparpagos),
Beenenusi, 3akmouenus, [Ipunorenus, Crnucka MCIOJ1b30BAHHON JHTEpaTyphbl.
HayMeHOBAaHME B LIEJOM OTpakaeT CMbICI W HAMpaBIeHHOCTDH padoThl, XOTS
BOMPOC O TOM, HACKOIBKO CIOBO  «3aKas» oObeaUHsIeT TpWU JOroBopa,
COCTABMBILINX TPEIMET UCCIIE/I0BaHMSL, 3aCIyKMBACT OT/ICILHOTO 00cyx/1eHus (OH
BOBCE HE PUTOPHUYECKHH ).

[IpunoKeHHe CHMTAKD YMECTHbIM CTPYKTYPHbIM ynemenTom. Ha nepsblii
B3MJISL MOYKET ToKaszarbes, 4To Marepual, BKJIFOUEHHbIM B HEro, He BIIOJIHE
COOTBETCTBYET TeMe (T.K. 3aTparnizacT NpeHMyUIECTBCHHO HAJTOT000I0KEHHE ), HO
aHaTM3 TIOKa3bIBaeT, HAaCKOJNBKO B&XHO ONPEACHATHEA € KBaJTMUKALUCH
JIOTOBOPHBIX ~OTHOWICHWH M HE JOTYCKaTh BTOPYKCHHSA ~ aHTQ/KHPOBAHHOTO

CcrenMatbHOTO PEryJIMpoBanus B chepy rpakIaHCKO-TIPaBOBO# perjaMeHTalmy.

o



('S}

CouckaTe/ib NPH HIOKEHHH Marepuaia MpakTUIecKi B Ka/I0M rjlaBe
pHauyaje  peliacT  KOHKpETHbIe  3aaatdw, OCYUIECTBIACT — KBAIH(UKALMIO
orpeaenenHbIX [paBOOTHOLICHIA, H JTHIIb 3aTEM CTABUT BOMpPOC 0 TOM, KaKoBa K¢
MPHPOJA COOTBETCTBYIOUIETO J10TOBOPA. Bpsia au 310 y1aqHo. Boo0ue, B padore,
K COKAICHMIO, HET CTPYKTYPHOTO CETMEHTa, MOCBAIICHHOTO 00UIMM BOMPOCaM
TeMbl, B TOM 4YHMCjie MPUYMHAM, MO KOTOPBIM HCHONB3YETCH MMEHHO MOHSTHE
«TIpOM3BEIEHHEY, @ HE «aBTOPCKOE npou3BeieHre» (YUUTBIBAs, UTO NPOU3BEACHHA
UMEIOTCS M B IPYTHX chepax AeaTeNbHOCTH), aHanusy ¢108 «3akaz» u np. OaHUM
CJIOBOM, HCIOJIB3YETCsl CBOEOOpasHbId «MHCTUTYLIMOHAJIBHBIA» MOAXOM, eC/I eMY
[IPOTHBOINOCTABUTH «1aHJIeKHbBIIY, TpeOyrolui  NpeaBapHTE/IbHbIX 00UIHX
CYXkJIEHHH W OLIEHOK, NPEX/Ie HeM nepeiT K W3JI0KEHHIO OT/IE/IbHBIX BOTPOCOB.
Tem He MeHee, JIOrHKa H3JI0KEHHUs JINCCepTallMOHHOTO Marepuaia B LeJoM ACHa,
[103BOJISIET pellaTh NOCTAB/ICHHbIE 3a/1a1H.

B nuccepTalliy UCTIONB30BAMDI HeoOXOIMMBIE TIO TeME HOPMATHBHBIC AKTHI,
JOKTpUHAIBHBIEC MCTOUHMKH, MaTCpHasIbl cyneOHOM TPAKTHKH, X03gHCcTBEHHAA
[paKTHKa, JUTEPaTypHbIC TMPOU3BEACHIA. CresanHple M0 WTOTaM JHCCCpTalny
BLIBOJBI W PEKOMEHIAUHH B LCJIOM 00Na1aloT  JA0CTATOYHBIM ~ YPOBHCM
penpe3eHTaTUBHOCTH. O6miasi  MOJNOKHATENbHAs ~ OUCHKA  JMCCEPTALHOHHOTO
WccieoBaHMs — OCHOBaHa — HAa  KOHKPETHBIX JOCTOMHCTBAaX  padoThl,
c(hopMYTMPOBAHHBIX TOJOKEHHUAX, peKoMeH/IaLusAX, BbIBOJAX, HCIOJIBL3YEMbIX
[OAX0JaxX U r1yOMHe aHaau3a.

[leppas riaBa paboThI MOCBALLEHA BOMPOCAM JI0roBOpa aBTOPCKOro 3aKasa.
CouckaTeslb HblHElIHee ero orpenejieHne B CT. 1288 TK P® npusnaer Oosee
TOUYHBIM, TOCKOJIbKY 3aKOHOJTellb He BKJIOHYAeT B COCTAB neicTBUH 1epe/ayy
camoro npousseienns (C. 18). Jla, 9TO JIOCTOMHCTBO HbLIHELIHETO orpe/lesieHus,
HO, JIyMaeTcsi, He MeHee BAKHO, YTO B HUCI0 KBATM(PULMPYIOIINX TIPU3HAKOB HE
BKJTFOUYEHO MPEI0CTABICHIE HCKITIOUUTENLHOTO MPaBa.

Jlara u o0luas rpaxIaHCKo-TMpaBoBas XapakTepUCTHKA JAHHOTO J0TOBOPY.
3T0 KOHCEHCYaIbHBIH J10T0BOP, KOTOPBI  MOXKET ObITh  «BO3MC3IHLIM - HITH

5e3B03ME3THBIM»,  «OJHOCTOPOHHMM MM JABYCTOPOHHUMY. [Ipu o»TOM Y
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COMCKaTe/sl  BO3HUKIIM  0DOCHOBAHHbIE COMHEHMS B  4acTH, Kacarolleics
BO3MOXHOCTH TPH3HATL «ABYCTOPOHHHUM» OTOBOP, KOTOPBIH, BMECTE C TEM,
MOXeT ObITh M 0Oe3Bo3mesgnbiM  (C. 19,20). 3mecwh, mnomararo, «COIUIOCHY
OLIMOOYHOE MPEACTABICHHE O TCM, YTO «ABYCTOPOHHOCTBY €CTh yepTa UMEHHO
AI0TOBOpAa M HEOOXOAMMOCTb €¢ OTBICKMBATh B CHHAIJArMaTuunocTd. Haro
3aMETHTB, HYTO HCIIO/NB30BAHWE AUXOTOMHHM «OJHOCTOPOHHHMH-IBYCTOPOHHHID»
[IPUMEHHUTEILHO K I0roBopaM Bce Oosiee MoKasbiBaeT ee GecrnepcneKTHBHOCTD, a
[IPUMEHCHHE TAHHOrO KpUTepus K 00s3aTeNbCTBAM B MPUHIIMIIE HEBO3MOKHO (B
CHJIYy MX CyuiecTa). Tem He meHee, NPOBEICHHBIH AHANM3 CBHIETEILCTBYET O
KBaJIM(PUKALMK COMCKATE/IS.

JloroBop aBTOpCKOrO 3aKaza olUEHMBAETCS Kak bunyunapusiii (C. 24), urto
AOTyCTHMO, HO, K COXaJICHHIO, Bpsi/l JIM Ham B OJnbkaiiliee Bpems yjactcs
JIOTOBOPHTBCS O €IMHOOOPA3HOM [IPABOBOM TIOHHMAHWH 3TOIO CjloBa (T03TOMY
0Ka3aj0Ch CII0XKHO OTTPAHUYHUTD €0 3HAYCHHE OT CMBIC/IA CJIOBA «JTMUHBII ).

AHATM3UPYs BBICKA3aHHBIC MO3MLMH OTHOCHTENBLHO ONpEeaeNeHHs TaiHoro
noroBopa (C. 26, 27), couckaredb He CUMTACT HCOOXOMMMBIM BKIIOYATD
MPOM3BCICHHC KaK CO31aBacMblii OOBEKT B COCTaB TakoOro ONpeacseHHus,
APrYMEHTHPYS 3TO TEM, YTO MPOU3BEICHUC SBIAACTCS OOBCKTOM H JPYTHX
10roBopoB. Jloruka B TakoM MJXO[e €CTb, HO pasBe He JOMyCTUMO uepe3
YKa3aHHe Ha Nnpou3BeeHue 0003HAYMUTh Lellb JeHCTBUI?!

PaccmatpuBas 0co6eHHOCTH CyOBEKTHOrO cocTaBa 1aHHOro joroopa, B.C.
Butko 060cHOBaHHO yKa3blBaeT, YTO MOpYYEHHE CO3NAHUA NPOU3BE/EHHS
OIpe/IeNIeHHOMY  (DU3HYECKOMY  JIMIly  SIBISIETCS  ero  KBaIM(DHIMPYIOLINHM
npusHakom (C. 27-28).

Beigensisi nesib  1aHHOIO  Jl0roBopa - CO3JlaHMe  [POM3BEJCHMS, HTO,
HECOMHEHHO, MPABHJILHO, aBTOP, K COKANCHHIO, He JIOITYCKAeT, 4To Yy 3aKa3duka
IPU 3TOM MOKET OBITh MHTEpEC B caMoM (akTe coszmanus npoussenenus (C. 32):;
KpUTHKY 3TOro moaxoaa cM. mamee. CChIKM Ha TO, YTO «Ha TPaKTHKE»
NPEeBAMPYIOT JIPYTHe WHTEPECHI, €CTb BCCTO JIMIIL ane/lIslus K CTATHCTHKC

(koTopoii ner). Pazymeercs, v Hac HeT OCHOBaHMH CUHTATh, 49TO I-H [lymknn
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3aKTFOHJI JIOFOBOP @BTOPCKOTO 3aKasa ¢ I-HOM [orosem (Tem Gojiee, HTO JIaHHbII
CIOsKeT OBLT HABesIH W IPYTHMH W3BECTHLIMHA HCTOPUSAMH TOTO NEPHONA).

OnvcbiBas TPEAMET JIAHHOTO  0T0BOpa, cOMCKATe b UCXOIUT W3
MPCATONOKEHUS, 4TO  3aKAZINK HyxKmaercs W oKemaeT «rOCTIOJACTBa»  Hal
IPOU3BEICHUEM (C.37), moa4epKuBacT BApPUATHUBHOCTL BO3MOMKHBIX pelenui,
3aN0)KEeHHBIX B HOpMaxX 3aKOHA, B TOM HHCIC clydau, KOra 3aKasquK NojyHact
JULIb MaTepuaanblﬁ HocuTedb (HO HE UCKITIOYUTE/IBHOC npaso), C.40-41.

Jlanee OH MpPUBOAUT MHOTOUKC/IEHHbIE JOKTPHHANBHDIC BbICKA3bIBAHUA,
OCHOBAHHbIE Ha DIEMEHTax JOMbICIMBaHHA W (aHTazusx, MO3BOMAIOUIMX
JIOTIOJIHATE ~ COCTaB JeiiCTBHI  JIlAHHOTO  JIOTOBOPA Takke  JIGMCTBUAMH,
[IPMBOAAIIMMY K TOSIBJICHHIO HCKIIIOUMTEILHOTO TIpaBa y 3akastimnka (C. 43-45).
CaM OH, B OCHOBHOM, cBoGonen or Hux (C.47-48), oboCHOBAHHO T10j1aras, 4ro
Hono6HbIe JIeCTBUSA TIPOCTO HE BXOMAT B fpejMeT JIaHHOTO J0roBopa. OHaxo
cypTaeT HEOOXOIMMBIM  BKJIIOUUTL B npeamer  JAecTBHA - TO nepeave
MaTepuaIbHOro mocutens  (C.51), momaras, HTO aHanu3upyeMbpid  IOTOBOP
penpeMeHHo (OH MULIET — «Bcerna») BKJIIOHAeT B CBOH MPEAMCT nedcTBUS TI0
nepegade 3aKazvyuKy COOTBETCTBYIOLIETO MaTCPHATBLHOTO nocutens (C. S1).
[IpenyioxkeHne 0 HOPMATHBHOM 3aKperICHHM TaKoro BapHanTa MOYKHO O0OpHTE,
HO cama ujes cleayeT, cKopee, U3 ABTOPCKOM JTOTMKH, HEWEIH 13 TeKcTa 3aKoHa.

O6pauieHue K BOIJIOILEHUIO IpOU3BE/ICHHUA noTpedoBalo
npoaHanu3upoBaTh  MOHATHS «MaTepUaibHplii  HOCHUTEIBY, «OpUTHHAT
MPOU3BEACHUAY. Ecay B 4eTBeprod 4acTH 'K P® crnoBa «OpUrHHA]
[POM3BE/IEHHUs»  HCIIOJIb3YCTCA NpEMMYIECTBEHHO B crienMaibHoM  (y3KOM)
cMbICIIe JUISl YKa3aHHsl Ha KOIUH, TO COMCKATEh npenasiaraeT jpyroe TOJKOBAHAE.
VX015t U3 TOr0, YTO 0COOEHHOCTH MCIIOIb3YeMOTro MaTepralia «oTobpaxarTca» B
oObeKTHBHOI (opMe (3aMeTHM, HEpE/IKO TO CYIIECTBEHHBIH JJIEMCHT camon
dopmbI, HampuMep, B CKYJBIITYPHBIX MpOM3BENCHHUSX), OH Tojaract donee
TOYHBIM TOBOPHTB 00 «YHHKATBbHOCTH 3HAKOB?, HCTOAB3YEMBIX TBOPLIOM (C. 8-
59), Y «Ka)XJ10TO XyH0KHNKA CBOA nanurpay». B pesynbrare B.C. BuTko NpUXOaHUT

K BBIBOAY, 4YTO MMOHATHE <(0pHFV[HEUI)> T[pOVl'BBeI[eHHH BITOJTHE ﬂpHMCHHMO H K



aureparypHbiM - nipoussejieHusim  (C. 61), HO YHHUKaJIbHOCTH POW3BE/IEHUS
BBIBOJIMTCA HE W3 HEMOBTOPACMOCTH MaTepuana, a W3 TOro, 4UTO €ro cosjal
HETMOCPEICTBEHHO aBTop.

[Tosuums mobomnbITHA, HO citopHa. Kak W3BECTHO, U Macchl CCroAHAIHUX
aBTOPCKHUX MPOM3BEICHUH «MaTepuanbias COCTaBIAIOMIAS HIH OTCYTCTBYCT, HJIH
MUHUMAJIbHA, OHA, KAK NPaBUIIO, HE YUUTHIBAETCS MPH OLIEHKE NPOM3BEIEHUH KaK
00BEKTOB aBTOPCKOrO MpaBa, a TaM, [JIe TO MPOUCXOIUT, UMEeTCsa B BHAY HX
OlleHKa KaK 00bEeKTOB UCTOPUHM, KY/ILTYPbI U TIP.

Jlanee coMckaTelb (B LEJOM, Y/JAa4yHO) pa3OMpaeT CIIOKHOe M 4acTo
IIPOTHBOPEYMBOE COOTHOILEHHE JIMYHO MPOCTABICHHBIX ABTOPOM 3HAKOB M JIPYIHX
(haKTOpoB, BIMSIONMX Ha I[PABOBYIO XapaKTEPUCTHKY mpousseaeHus. Beerna
[0JIE3HO MOMHUTh, YTO HE BCE 00CTOSTENILCTBA B O/IMHAKOBOM CTEIEHH BAXHbI [U15
OLIEHKH I[IPOM3BEJIEHUs, M JUIS pa3HbIX [IPOM3BE/ICHHH OHH HE COBIAIAKOT.
[IpMBOMMBIH NPUMEP CO CTUXOTBOpCHHEM ALIWIA KaK pa3 MOKasbIBaCT, UTO B
aBTOPCKMX TIPOM3BECHUSX CT0Ba, TeKeT BakHee Beero (C.05-660), a jist pasHbIX
MPOM3BENCHUH CYIIECTBYCT U CBOSI CHCTEMA 3HAKOB (CHMBOJIOB).

Hazo coriacuTecs ¢ MHCHHUEM COMCKATels B TOM, YTO W3BCCTHBIC TIOMBITKH
OTAENBHLIX aBTOPOB KAK-TO W3MEHUTH OanaHC paslUYHBIX MPaB (B OTHOLICHHH
00bEKTa, B KOTOPOM BbIPaKE€HO MPOM3BEAEHHUE), B TOM HMC/IE NIPH MOAKIHOYCHHH
acrieKkTa coOCTBEHHOCTH, MOKa He yOeauTenbHbl (XOTs, HaBEpHOE, HUKOrAA He
npekparsatcsi). [IpaBUIbHO OTMEUAETCst U TO, YTO Y DTHX MPaB pasiH'Hbl U chepsl
neiicteust (C.73). HaBephoe, coBpeMeHHOE IMpaBO, MOMHMMO TMOSACHEHHH U
YTOUHEHHH, 3/1eCh Oy/1eT co3/1aBaTh BCe DOJIbIIE «YTEHIMTEIIbHBIX KOMIIEHCALIUI;
HEKOTOpbIE YK€ IPEe/lyCMOTPEHbI 3aKOHOM MIIM UMEKTCs B BULY. BeposTHo, OblJ1
Obl CMbBIC/I OPHEHTHPOBAThH CTOPOHBI HA TAKHE BO3MOKHOCTH €lIe B Iporecce
3aK/1I0UEHHUSs JI0r0BOpa (YUHThIBAsk OOLLYIO IMCIO3UTHBHOCTL M IIPUHLIMIT CBODO/IbI
JOTOBOpA, BIOJHE PACTIPOCTPAaHACMbIC U Ha c(epy aBTOPCKHX J10TOBOPOB).

[TosToMy oTpHIAaTelbHAs OLCHKA T.H. «KOMIJICKCHBIX MpaB» Ha OpHIHHAT
MPOU3BEICHHU B Ie70M MpaBuibHa. [IpaBaa, HM3IHIIHE KaTCrOpUYHO 3BYHIHT

YTBCPXKACHHUE O TOM, YTO «BCIIHAA COCTaBJIAOIIast» BBIMOJIHACT JTHIIDL (1)}"HKLIHI-O
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oobexTuBu3anmio npoussenenust (C. 76), yBbl, JIHOJM  NOJAAIOTCA  PasHbIM
CTPacTsM. ..

IlpeqaraeMoe  coWcKaTeneM —TOJNKOBaHHWEC —TEPMHHA  «OpHTHHAI» B
aBTOPCKOM TIpaBe BBI3BIBACT WHTEpEC, HO TOIIEPXKaTh €ro 0e3 OroBOpOK H
CTIEIUANBHOTO OOCYKIAEHUS 3aTpyIHUTENbHO. PaBHO Kak M BBIBOX O TOM, HTO
yucsle AeHCTBMII aBTOpa MO JAQHHOMY /0r0OBOPY HENPEMEHHO eCTh TaKke
mepenada dK3eMruispa (TOM CMbIc/e, KaK ero NOHMMaeT COMCKaTesb), CM. TaKiKe
KpPUTHUECKYH 4acTh oT3biBa. Jla, Tak uacto ObiBaet (C. 82), Ho, MO CYTH, sBISETCA
JULIb OJHUM W3 BO3MOYKHBIX BAPHAHTOB, HE TPEOYIOLIUM CreLHaibHOW HOPMBI.

O6Gcyxaas  npobiemy BbiOOpa HOpPM, [PUMEHSEMbIX [pH  Iieperate
JK3eMIIspa NIPOM3BEIEHHS, B YCIOBHAX, KOIJla Iepejaia BO3MOKHA He BCerla,
[103BOJIMJIO C/eJaTh JJOTHYHBIH BBIBOJI O TOM, YTO y 3aKa3uMKa BCUIHOE MPAaBO Ha
OpPUIMHAIl MOKET BO3HUKHYTH He Beerja (C.85).

CouckaTenb MPUCOCANHICTCSA K TMO3HLUHMH TeX, KTO OTPHLACT BO3MOKHOCTD
peryJMpoBarh ¢ MOMOLIBIO NMPABCBBIX HOPM «POLECC CO3AAHMS MPOU3BEACHNI
(C. 90-91). Omnako modeMy pedb OODKHA HIATH HMECHHO O pCTyJTHpOBaHHH
TBOPYECKOro Mpolecca, a He O PErylTupoBaHMKM OTHOLICHUH MKy ABYMS
cyOBEeKTaMH TpaBa Mo MOBOY MPENOCTABICHUS MOJYYCHHOTO pesylbTaTa 5Toro
npouecca?! Hakonell, npaBo He perylupyeT npouecc npuieraHus OeToHa K
KUpIHYy, 4YTO BOBCE HE MELIAeT HaM YBEPEHHO FOBOPHUTH O PErylMpoBaHUM
OTHOIIEHMH B rpoiecce cTpouTelbcTBa. ONMChIBas TBOPYECKMH IpoLecc,
COHMCKaTe b IPUXOAUT K BBIBOLY O TOM, OT @BTOPA MOMHO KOE-4TO notpeboBaTh, B
TOM UMCIIe COBIIONEH s COBCTBE HOro MeTo/1a, cThIIs, «aBropckoii dopmbn (C.
96-97), ornpejie/IeHHbIH ke pe3ylibTaT Beerjia J0CTHAKUM. ITOT B3IJIsA/1 BEPEH.

MHeHHe O TOM, YTO HeJib3sl TOHY/JUTh K NPUHYJUTETLHOMY HMCIOJHEHHIO
naunoro aorosopa (C.101), nojuiepkuBato.

[Tpusnanue 0GBbEKTOM J0TOBOPOB PACTIOPSKEHNS HCKITFOMHTEILHBIM MTPaBoM
MMEHHO TMpaBa HCIIOIb30BalUs COOTBETCTBYIONIETO  MMPOH3BEACHNA (C.111)
rojlaral0 MpaBUJIbHBIM, 3aMeyy JIMILb, YTO BBIPAKCHHE «IIpaBO HCIOIB30BAHMA»

JIy4lI¢ 3aMEeHHUTh Ha HHOC (((BO3MC HHOCTH I/ICHOHB'SOB&HI/H{»?).
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Otpullas MHeHHE O TOM, 4TO 00BEKTOM aBTOPCKHX JI0rOBOPOB SABIIAETCS
caMo MPOM3BEIEHHUE, W, YUHTBIBAs Cro crielnHKy, COUCKaTe/lb YTBEPKAACT, 1TO
HY TIPOM3BEICHHE, HHU JEHCTBHSA, HC MOTYT XapakTepu3oBaTh 00BEKT J0roBOpa
aBTOPCKOTO 3aKa3a, 3TO MOXKET ObITh, MojlaracT B.C. Burtko, 1160 MaTepuHabHbId
HOCHUTE/b, JTUO0 WMYLIECTBEHHBIC TpaBa Ha HCro (C.117). B cyumHOCTH, B 3TOM
B3CISUIE HET HMYEro HEOKHMIAHHOIO, MOCKOJBKY XOPOLIO U3BECTHO, HTO CaMH 110
cebe nMpou3BeIeHHs HEBO3MOIKHO MepeaTh.

PaccykneHus couckartens o rpodaemax (usnyeckoro odnagaHus, paBHO
Kak M mepeHoca (mepenaun) nojjepxusaio. Bripouem, STa npobieMa He CTOIb
ocTpa, OHa JHIb HECKOIbKO 3aTyMaHeHa ps/loM yKa3aHuii 3aKOHa M [PUBBIUKOH
FOPUCTOB K aKTy BPYUEHHA, lIepe/iain (tradicio) kaK o4eBH/[HOMY OOCTOATEILCTRY
[MOsBIEHHS Y JIPYroro JiMia OTpe/IesIeHHbIX T1paB. Bmecre ¢ Tem, TPYAHO
COMIACHTBCS C TeM, YTO BCsKas «I'epe/iaua» OCyIIeCTBIAeTCs /Ul «I0JIb30BAHNDY
(C. 119). IIpyMeHUTENBHO K MPOU3BECHHUIO STOT B3NV M30BITOYHO YTHIIHTAPEH
W (aKTHYeCKH OTpaHWYMBACT YYACTHMKOB B CBOWX TaHax i NEUCTBUSAX.
BLIcKa3bIBaNHA COMCKATEIS O BO3MOKHOCTSX MOTYHCHHA WK JOCTYyTa K TOW MU
WHOW (MOJYEpKHY — COTJIAcOBAHHON M COOTBETCTBYIOIIEH caMy OOBEKTY)
oowekTuBrposainoit opme (C. 121-128) BuasTcsa yjaadHee i OTPaKCHHA
cMbICJIa [TPECIOBYTOM «mepeaim.

«[lepenaua» TpoM3BelEHUs BO BIAIE€HUE, KOHEUHO OKC, Hepo3MokHa (C.
127):

TTocKONbKY HMCKJIKOYMTENIbHOE TPaBO  MOKET COXPAHMTBCA Y aBTOpA,
coMcKaTeNeM J10CTaTOYHO 000CHOBAH BbIBOJ[ TOM, YTO TaKOe YCJIOBHE HE MOKET
GbITh B YMCIIE CYLIECTBEHHDBIX YC/I0BHI /0r0BOPA aBTOPCKOI'O 3aKasd (C. 141-142).

HaJlo COracuThCsi | C BHIBOJIOM O TOM, 4TO JIOTOBOP aBTOPCKOTO 3aKasa HE
ABJIIETCS PA3HOBM/HOCTHIO JIOMOBOPA MOAPAIA (C. 148-149), a TaKke ¢ MHEHHEM O
TOM, YTO ¢aM Io cede JaHHbIi J10TOBOP HE OTHOCHTCA K cememanubiM (C.151-152)
M pacropsANTeNbHBIM. BbIpakenu: «0ObeIMHEHNE HECKOJIBKUX 0043aTe/TbCTBY - B
KOHTEKCTE 00CYKIaeMbIX NMpobIeM - MPUCMIIEMO (C.155). Boripoc JHIlIb B TOM,

KAK wuMeHHo onuM oObeamusiorcs. BoobOuie ToBOPA, yMECTHBI TMOACHCHHA
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npoTuBopeunBo. Harpumep, paboTHUK, CO31aBIINK POM3BE/ICHHUE B ciry)eOHOM
peKMMe, BOBCE HE CBOOOJEH B 3aKMIOYEHWH JOTOBopa 00  OTYYKICHHH
wckmounTensHoro npasa (C.194-195).

B cuiy 3akona JaHHBIH TIepexoi yBA3aH ¢ JeHCTBHAMH paboTojarens,
Ha3BaHHbIMHU B 1.2 ¢T. 1295 'K P®, 9yT0o noATBepKAaCT U CIOBO «BO3BpAIIacTCsa»
(BepHYTbCSL MOXET JIMIlIb TO, 4TO M paHee ObU10 Y JaHHoro cyobexra). Ta ke
JOrMKa My HOPM 1.3 dToii crarbu. Takum oOpa3oM, oOLUMM U YHHBEPCAIbHBIM
OCHOBAaHHUEM Iepexo/ia ABJAITCS YKa3aHHbIE B 3aKOHE ONPE/ISNICHHbIC JKU3HEHHbIC
0b6CcTOATENBCTBA. A MOCKOIBKY TPOAODKAIOT J€HCTBOBATb M IUCIO3ZUTUBHBIC
HOPMBI, TO, Pa3yMEEeTCs, CTOPOFbI TPY/IOBBIX OTHOLIGHMH MOLYT YCTAHOBHTDH
onpesieneHnbie (10 CyTH — JIOTOJIHUTElbHbIE) TIPABUIIA U B TPY10BOM JIOTOBOPE
(HMYYTh He XyXe MMEHOBaTh €ro «JI0roBOPOM ¢ padoTojiatesiem»), B COJeprKaHu
KOTOPOTO MOTYT ObITb HOPMbI, HANPABJIEHHBIE U HA PErIIAMEHTALIMIO IPAXK/IAHCKO-
MPaBOBBIX OTHOLICHHH.

Couckareih 100aBiseT B TOT aJITOPUTM HEKOTOPBIC JeTalH, HC CO BCCMH
W3 HAX MOKHO COTJacUThbCs (CM. B KPUTHUYECKOH 4acTH), HO B LIEJIOM NMPUXOINUT, B
MPUHIKMIIC, K OJIN3KOMY BBIBOJY: MEPEXO MOKET OCYLIECTBIATE Kak 110 10roBOpY,
tak u «apTomaruueckm» (C. 200-207).

B pa6oTre MOMEHTOM Mepexoja UCKIUYUTENLHOrO MpaBa K paboToaaTeNto
na3BaH MoMeHT cosaanus npomsseenus (C. 208), HeOOX0AUMOCTb 0DOPMIEHUS
JIAHHOTO «IIePeX01a» OTAe]IbHbIM aKTOM aBTOPOM OTPHLAETCS, HTO MPaBUILHO.

O6o6wenre urorop aanHoro mnaparpapa (C.210-211) He BbI3bIBAET
BO3p@XeHHil, HO OHO, JyMalo, BIUIpano Obl, eciu Obl ObIJIO YIHOMSIHYTO, 4TO
3aKJIFOUEHHUE CIEIMAJIbHOrO JI0rcsopa 0 [epexojie MCKIHOYHUTENBHOrO IpdaBa K
paboTo/1aTeso BOBCE He 00s13aTellLHO.

3aBepiuatolas Ijasa I0CBAleHa pa3dopy HOpM  CT. 1296 TK POD.
Pacnipenefiende HMMYLIECTBEHHBIX TMpaB 3AeCh MOAYHICHO HANPaBICHHOCTH
neficTeuif, uto ormedaer u  B.C. Butko (C.213-214). TIlpu anamase
MPaBOOTHOIIEHH I M3 JAHHOTO JIOTOBOPA OH MPUXOJUT K MHCHHIO, HTO B Kat4CCTBE

repesaBaeMoro 0OBEKTa 3eCh MOKHO PaccMaTpUBaTh M CaMo MPOM3BCACHHIC (C.
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221-222). B uenom Juisi TaKOH TOUYKH 3PEHHs OCHOBaHWs €CTh, IMOCKOJIbKY B
PaccMaTPUBAEMBIX J0TOBOPAX MaTepHAbHOC BOTIIOLICHHC TMPOW3BEACHUS HIH
SXOINT KaK HEOTHEMIIEMbIil KOMITOHEHT B PE3YJIbTAT COOTBETCTBYIOIIMX JECHCTBHIH
HITH COMIPOBOYKIACT UX TEXHOJIOTHYECKH.

B mnouckax onpejieliieHWss TpeAMeTa JIaHHOro JI0roBopa  COMCKATelb
000CHOBAaHHO OOpallaeT BHUMaHWe Ha pasiuude CyOBLEKTHOro cocTasa IMpH
co3naHuu npousseaenus u B gaHHom jgorosope (C. 229-230). MmenHo nootomy y
MoApAAYMKa HeT O0SM3aHHOCTH CO31aTh MNPOM3BENEHHMS, 3aKa3uuK HE BIPABE
MOHYIUTh Nojpsia4duKa K otomy (C. 232-233).

OnuceiBas MEXaHW3M HaJle/IeHus 3aKa3yuKa rpaBamu, COMCKaTe/lb ClloBa
«IIPUHAIEKUT 3aKa3duKy» OOOLCHOBaHHO TOJIKYeT KaK yKasaHWe Ha To, HTO
MCKJIIOUMTESILHOE TPABO MEPEXO/IMT OT TOJAPS/IIHKA K 3aKa3qyHKy (C.238), a y
[0/1ps/14MKa OKa3bIBAETCs B pe3y/ibTaTe nepexoja ot apropa.

[IpaBujIbHO, YTO B OMHCHIBACMOM CyAeOHOM zene (C. 245) «akrt mnpueMa-
mepegavyd» HaZ0 OLEHWBATh, MpPEKIE BCEro, B paMkax M B 3HAUCHHH
Bostlen3bABAcHUA. OIHAKO HE YBEPEH, 4YTO CTOPOHBI JIMIICHBI BO3MOXKHOCTH
OTIpENIeIUTE U MOMEHT «IIEpPeX0a» HCKIHOYUTECIBHOTO Tpasa, . 1 gm 1296
103BOJIsIET 3TO. JIIOOOIMBITHO, @ MOKET JIM HMCIONb30BaThCA MHAA KOHCTPYKIMA:
HanpUMep, yKa3aHue B COTVIAIIEHHH MKy aBTOPOM W MOAPSAYMKOM O TOM, 4TO
MCKITIOUMTEbHOE  TPAaBO  BO3HMKAET  HENOCPEACTBEHHO Yy  3aKasuuka ¢
onpejieJIeHHOr0 MOMeHTa?

CornaceH, 4TO CJIOBO «YCTaHABIMBAIOTCA» (MPUMEHUTEIbHO K «IEPEXOAY»
npas, C. 248) HeoOX0IMMO TOJIKOBATH € YYETOM BOJIEH3BLABICHMA 00eHnx CTOPOH.
Bojiee Toro, BaxHa M  OObEKTHBHas  BO3MOJKHOCTb  BOCIIOJIb30BATHCH
COOTBETCTBYIOIIUM IPABOM.

OTHOCHTEJILHO BbICKA3aHHb X MJI€H M TMOJIOKEHHH MOryT ObITh C/Ie/IaHbl M
HEKOTOPbIE KPUTUYECKHE 3aMeqaH .

Cowuckarenb, MOBTOPAS pPAaCIpOCTPAHEHHYIO OWIMOKY, HMEHYCT aBTopa
«cmaboit croponoi» wmenno jorosopa (C.20), HO KOHTCKCTE 00CYIK1aeMBIX

BOITPOCOB, A0 H3YYCHHA TCKCTa yCJ'IOBPIﬁ H KOHKPCTHBIX 00CTOSATENLCTB, HEIb3s
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VESPEHHO YTBEPXK/aTh, YTO ITO KacaeTcs JIHObIX NMPaBOOTHOMIEHWH W3 JIAHHOTO
zorosopa. Camo 9T0 moHATHe («ciadas CTOPOHA») HMCTOPHUUECKH BO3ZHHKIO W
wo&eT ObITh IPUMEHEHO JIMIIL K 00s3aTenbeTBam (!); B pesyabTarte B 0HOM H TOM
#¢ J0TOBOpE, HO B JIPYTOH CHUTYALHH, «CIa00H CTOPOHOIY» MOXKET ObITh MPH3HAH
ApYTOH YYacTHHK.

IIpy TOaKoBaHMM  cyulecTBa  peadbHbix gorosopos (C.21-23) wu
NPOTUBOINOCTABIEHUM MX KOHCEHCYaJIbHbIM clle/lyeT YYUTbIBaTh, YTO HMCXOIHO
JaHHOE JIeJIEHME BO3HUKIIO [1010MY, 4YTO 3/ech 0043aTelbCTBa BO3ZHMKAIOT,
MOMHMO 3aKJIIOUYEHHUs J0r0BOpa, TOJABKO MOC/IE COBEpIIeHHs OIpeaeIeHHOro
AeHCTBUS (T.€. 1iepejiada 4ero-Jindo — 4acTHbIi ciryyail).

OtziesibHBIM [IPU3HAKOM JIOTOBOPA aBTOPCKOIO 3aKa3za COMCKaTelb BbIeseT
«IPaBOBYIO LI€JIb JIOI0OBOpa», IIOHKUMAas 110/l Helo cosjlanue npousseenus (C. 30),
HO TI0YEeMY-TO 110J1araeT, 4To MpH «OTCYTCTBMH B3aMMHBIX 1paB M 00sA3aHHOCTEH
HE MOKET OBbITh CBSI3aHHOCTH CYOBCKTOB, YTO CBUJETEJILCTBYET 00 OTCYTCTBHH
MEXKIY HHUMHM JOTOBOpPa, KOTOPL'H MOT OBl CO31aTh CBS3aHHOCTH €ro CTOPOH
(o0s3arenseTBO)», C.32. OgHakoe AOTOBOPHBIE OTHOLICHHS [aJleKO HE Bceraa
CTPOATCA 0 OJIMHAKOBOW MOJICIH, OCHOBAHHON Ha NMPAMON CHHAIJIArMaTHYHOCTH,
a mpefocTaBiageMoe 0J1aro He Bceraa MepexoauT K CTOPOHE, MPeaoCTaBIIAIONICH
aeHeXHbli dkBuBaneHT. Ccebuika Ha «npakTuky» (C. 31) KaKk KpuUTepuil BUAMTCS
npocTo He yMecTHOH. Ecnu paccykaaTe Tak, TO NOJy4aeTcs, YTO - ¢ TOUYKH 3PEeHHs
COMCKaTessl - I0roBOp JapeHHus sBJIeHHE CoBeplueHHO «Oe3xu3HeHHoe» (C. 32)...

bezycnoBHO, YyacTo 3aKa3aHHOE MPOMU3BEJICHHUE (€ro HOCUTENb) IepelaeTcs
HEIlOCPe/ICTBEHHO 3aKa34yuKy, HO pa3Be, GopMUpYs 11eJb JOr0BOPa, Mbl JIOJDKHbI 3a
OCHOBY Oparb «Kak ecTb», a He «kak Hajo»?! [To kakum cooOpaxkeHUsM Clielyer
OrpaHUYMBaTHL BO3MOXHOCThH BbIOOpa MoJiesiell OpraHu3alii B3aHMOOTHOUIEHHI?
[TosTomy ommOKOH cyuTard He TOJIBKO YCMOTPEHHE MEPKaHTHJIbHOCTH
(BBITOAHOCTH) B Ka4eCTBE YHHUBEPCATLHOTO LIMBUIUCTHYECKOTO TMPHHLUMIIE, HO H
O0TKa3 B BO3MOKHOCTH BAPUATHUBHOTO MOCTPOCHUS IECHCTBUH B JTAHHOM J0T0BOpE.
Jla, bame Bcero 3aka3zuuk jkejan Obl JIMUHO 001a1aTh MaTepHAIbHLIM 00BEKTOM,

BOIJIOIIAOIIMM TMPOU3BCOCHHUE, 10 TaKKE HM3BCCTHBI Macca TpPHUMCPOB, KOIr'dad

1'}
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spos3Be/IeHHs CO3/aBalIMCh UIS IOPOJIay, «Is JIMHACTHHY, IS CllaBbl» W T.1.
(ammM  CJIOBOM, 3aKa3zyvMK - 3aKa3yukoM, a Co3daHHoe TMPOM3BCICHHC
mpeloCTaB/sIOCh Apyromy (apyrum). ITouemy 31ech He MOKET TPUMCHATBCA,
manpuMep, KOHCTPYKIIUS JIOrOBOPa B MOJb3y TPETHUX JIMIL MK CXO/IHAA € Hei?!

[lpockGa (B OTIMYME OT aHI. «Promiss») He [MOPOKIACT 10TOBOPA
asTopckoro 3akasa (C.32).

B Le0M Xke Ob110 Obl yMECTHO BMECTO CEro/IHSIIHEH HeylauHOH CT. 1288
'K PD, HCKYCCTBEHHO CYJKaroLIeH Npe/IMeT AaHHOro 10rosopa, chopMyIUpOBaTh
wHPOKMH HAGOp PazMYHbIX BAPUAHTOB NAEHCTBUH CTOPOH. [ToguepkHeM — MpH
SAMHCTBE 11811 (CO3/IaHne TIPOU3BEIEHHUS).

Bospaxas MpOTUB TOTO, YTO KPUTEPHEM H300pa3uTEIIbHOTO POH3BE/IEHHA
seasercs opuruHaneHocTh (C. 56), couckaresib OTMEHACT, HTO 3T0 JIOKHBIN TYTh,
KOTODBIil MOXKET HAC MPUBECTH K TOMY, YTO BCE KOMUM €CTh OPUIHHAIDI. .. Ho 310
xaK pa3 MPaBUILHO, BONPOC JHUILIL B TOM, OPUTHHAIOM KaKoro MpOU3BEACHIA OHH
SBISIOTCA. ..

Henb3s NMpW3HATH YAAUHBIM BBIPOKECHHE O TOM, HTO «... MaTepHalIbHBIH
socHTenb cosmaercs asropom» (C. 63). Moxker ObITh, Jiydlie ckasarhb o
«npraaHud GOPMBI» HITH, YUUTBIEAs TPEAIIECTBYIOLIEE 3aABICHUC COMCKATE, 0
«pa3MelleHUH 3HAKOB»?

CouckaTelb JaeT coOCTBeHHOe IOHMMaHWe OpUruMHama MPOU3BEIACHHA,
ycMaTpuBasi B HEM MMEHHO Bellb, COCTOSLLYIO (CI0BO «COCTOUT» OH CTaBHUT B
KaBbIUKK) U3 COBOKYITHOCTH Pa3H4HbIX [0 CBOCH u3znuecKoil mpupoae 00beKTOB
rpa’kJaHCKOro [paBa: MaTepvalibHOH OCHOBbI (MarepuaibHbli  00bEKT) M
npoussenenus (naeanbhblii 06bext), C. 79. Ho eciu HemaTepHalbHbIH KOMIIOHEHT
BCero MpUCYTCTBYET B OPUTHHAE (@ 3TO TakK, MHA4Ye OHO M HE [pOM3Be/IEHHE), TO,
[0J1yHaeTCsl, «Belllb» COBCEM JIaXe W He Belllb. .. Haji0 yTOUHHUTh.

Ilo muenuio B.C. BUTKo, opHruHai Mpou3BeeHHs M0 J0roBOpY aBTOPCKOTO
3aKka3a MOMIEKUT mepefaue 3akazunky. PopManbHO, MCXOs W3 TCKCTa BCCHMA
neyaaunoro n. 1 cr. 1288 I'K P®, 510T BBIBO/, JNeHCTBHTEILHO, MOXKHO CI¢/1aTh.

Ho Hamo 1y ¥ HA JAOKTPMHAJLHOM YPOBHE «00pe3arh» KcjlacMpie A1d CTOPOH
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seiicteun?! BakHO TakKe MOMHHWTB, YTO CAMH HOPMbI 9TOM CTAThH YIKe HAXO/IATCs
s 10J1€ 'PaXKJIaHCKO-TIPABOBOTO PEryJIMPOBAHUA U €ro MPUHIHIIOB, YTO MO3BOJIICT
CHMTATh Pa3yMHBIM M 3aKOHHBIM BKJIIOYEHHE B COOTBETCTBYIOIIMH NOTOBOP TaKUX
VCIOBHH, KOTOPBIC MPSAMO HE MPEeLyCMOTPEHBI COOTBETCTBYIOIIMMHA HOPMaMH
3aKOHAa, HO HE TMPOTHBOpEYaT eMy. YMECTHO HaloOMHWTL, 4TO €lle B
nocranoBrnenuu [Inenyma Boicuero Apourpaxkuoro Cyaa PO ot 14 mapra 2014
Nel6 «O cBobome gorosopa M ee mpenenax» Obl1I0 OTMEYEHO, YTO OILEHKa
MMEIOILIMXCA HOPM  KaK  HMIEpPAaTUBHbIX MM  JMCHO3MTHBHBIX — Tpedyer
CreLMalbHbIX YCUIMH M Teleojoruyeckoro noaxosja. IlocnenHui, Kak U3BECTHO,
TpeGyeT BbISCHUTb LEJIH COOTBETCTBYIOLIEr0 HOPMATUBHOI'O PEryJIMpPOBaHMS H
TOJILKO B c/lyyae, KOIJla 3aKoHo/larellb Oe3yC/IOBHO HaMepeBajcsi OIpaHH4HThb
BO3MOXKHOCTH  NpW  (OPMYJIMPOBAHMM  YCIIOBHH  COIJIAlIEHMHA,  CHHTATh
COOTBETCTBYIOIIME [paBHa HE BO3MOXKHBIMM JUls H3MEHEHHsl B KOHKPETHOM
JI0TOBOpE.

CowuckaTenb MpU3HACT 00S3aHHOCTH HCITONHCHHS JI0r0BOpa aBTOpOM, HO
HEO)KHMIAHHO OTPHIIACT MpaBo TpedOBATL CO3MAaHUS MPOU3BEACHHSA, roJiaras, 4To
eCTh JIMIIb 0083aHHOCTh aBTOpa YIUIATUTh HEYCTOWKY (CIpALIUBACTCA — & 3a HTO
ke cneayer Heycroiika?!). Keraru, nanee B.C. BuTko mpusnact, 4T0 BCC Ke U3
JIOTOBOpA aBTOPCKOrO 3aKa3a BO3HMKaeT UMeHHO «oOs3atenbcto» (C.100). a He
Heuto uHoe. CTpaHHas KapTHHA: 00s3aTelIbCTBO Oe3 00S3aHHOCTH, 00A3aHHOCTD
6e3 KOppecIoHAUPYIOLIEro Mpasa. ..

[lpusHaHMe MMEHHO MAT2PHajbHOTO HOCHTENsl O0OLEKTOM J10rOoBOpa
ABTOPCKOTO 3aKa3a ecTh pesyJibrar paHee cjlesianHoro B.C. Butko BeiBoj1a 0 TOM,
4TO MMEHHO OH (HOCHTENb) M Tiepejaercs 1o sromy jgorosopy (C. 117). 3liech
YMECTHO 3a/1aThCsl BOIIPOCOM — @ ITOT HOCHTEIIb MOABIIAETCS BHE W HE3aBUCHMO OT
pesynbrara? To ecTb pesy/ibTaT (Ipon3Be/IeHHE) BCE Ke nosnyden? M eciu 310 TaKk,
TO TOYEMYy OH OKasalcs Kak-To OTCTPaHeH OT JIOTHKH  pacCyKICHWH,
HATIPABJICHHON TPeMMYIIECTBEHHO Ha J0Ka3blBaHHE  OCOOOH 00s13aHHOCTH

rnepenaTb UMEHHO «HOCHUTENIb»?
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[ToaaepxarTh aBTOPCKYK HWJIC O  BblICJICHUH ocoboro «ipasa Ha
nonw3osanus npoussenennem» (C. 128) ocnoBanuii Het. Ona poaunack Ha pone
3asBIEHNST O TOM, YTO [UISl 3aKa3duKa BaXHO HE CTOJBLKO CO3/aHHUC MPOU3BCACHHA,
a «yBHICTB» €ro, «IONYYMTh BO3MOXKHOCTDL TOMB30BATLCA MM (). Bot u
TIpU3HAKAMH COBCEM JIPYTOro I0roBopa... KcTaTH, €ciy MOsBUTCS TaKOe «TpaBo»,
TO JaXkKe MPU CAMOM TLIATETbHOM PAa3MEKEBAHUM C neiicTBUAMM, HA3BAHHBIMH B
or. 1270 TK P®d. BCe ke OCTaHeTCs MO4YBa /Il KOH(IMKTOB Y JIHL, KOTOPbIE
«TIONB3YIOTCS TPOU3BEJIEHHEM M Y JIMIL, MMEIOLIMX HA HEro UCKJIFOUUTENIBHOC
npaBo 1460 MOJIYYMBIIMX ONpeleieHHble Mpasa B pesyJbTate 3aKJIFOYEHUS
JIMIEH3HOHHOro Jjioroopa. He ripouie Jm oTkasarbes oOT TOW WjleH, Torjaa He
Gyjaer W HYKIbl H300perarh CTpaHHbI ¥ 3a0aBHbIH «MOMEHT OT/CICHHAY
0GBEKTUBHOI (OPMBI MBICIIM «H3 JIyXOBHO chepbl BO grewHui mup» (C. 130).

Bhinyiata HEYCTOHKH COCTABIISIeT COjlepKaHie He OCHOBHOTO, a OTISJILHOTO
(OXpaHUTETBLHOTO0) MPABOOTHOWICHUA (C.132).

O6cykaas BOMPOC O BO3ME3AHOCTH JAHHOTO N10TOBOPA, COMCKaTEIIEM
BBICKA34HO MIHEHHE O TOM, 4TO C(H JOJIKCH 66T Tumb BosMesansiM (C. 144).
[ IpHBOIMMBIE APTYMEHTBI MOHSATHLI, HAMPABJICHB! Ha SAIHHTY MHTCPCCOB aBTOpa U
YIIOBIETBOPEHHE YyBCTBA  CIPABCATIMBOCTH. OnaHako CcoucKaTesb HasblBacT
ycloBMe O pa3Mepe BO3HArpaKIeHUsl B KaueCTBE CYLIECTBEHHOTO, YTO- MEHSACT
neno. Beab ecnu TAaKoro ycnoBus HET (YTO MOXKET CAydHTRCL 11O caMbIM
pa3IMYHBIM MTPUUMHAM), TO H J0TOBOP CHHTACTCS He3ak/1r0YeHHbIM. B pesynbTare
MBI [OJIy4aeM pe3y/bTaT, COBEPIICHHO MpOTMBONONOXKHbIH Lesim. He cnenyet a1
OTKa3aTbCs OT MPU3HAHUS J@HHOT0 YCJI0BUSA CylIeCTBEHHbIM?!

He scHO, modemy MpeiCTaBiseT COOOK «IpYCTHOE 3PEJIHIIEY (C. 153)
JIOrOBOP, BKIIOYAIOIMI B CBOH TEKCT SIIEMCHTHI peryJMpoBaHnsi  PasHbIX
[PABOOTHOLLIEHWH? DTO He CTO/b YK pe/iKas IIPaKTHia. Tewm GoJiee, 4TO MyTaHULbI
B OPHIMIECKOM CMBICTIE, BO BPEMEHH, B MOPSAKE TPHMCHCHIA COOTBETCTBYIOLIHX
HOpM OOBIMHO He TPOWCXOIWT: a) BHadane ucriofHseTcs 3akasz, 0) 3aTem

peaTu3yIOTCA OTHOILIEHHUS 10 TOMY UJIH HHOMY pacnopsKCHHIO HCKJITIOUUTEITBHBIM
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[PaBOM; 3/1€Ch HeT 1podiem B KBaJM(HUKAIMH, TIOYEMY TTPOCTO HE MPUMEHATH IT. 3
cT. 421 TK PO?.

He mory mp#3HaTh MPUMEPOM «CMEIICHH) crnydai, Korja B J10TOBOpE,
MOMMMO CYIIECTBEHHBIX YCJIOBHI J0TOBOpa aBTOPCKOTO 3aKasd, orpeseneHsl H,
HanpuMep, CYLIECTBCHHBIC YCIOBHs I0TOBOpa otuyxkaennst (C.160). B Takom
cllydae HMYEro He cCMeluMBaeTcs (eciu TONbKO MOA cMelleHreM He MOHUMATh
«CMELIEeHUe» CJI0B B TEKCTE).

TpyaHO COrNacHThCs ¢ TeM, YTO yC/I0BHE O MPUHATHH cly’KeOHOro 3aaaHus
COCTABJSIET HE HIEMEHT TPY/0BbIX OTHOIICHUH, a YCIOBHE «PaMO1HOro J10roBopa
asropckoro 3akaza» (C. 188). BerynuiieHne 8 Tpy/10BbIC OTHOIIGHHs camo 1o cede
06s3piBaeT pabOTHUKA JICHCTBOBATH 110 yKa3aHHIO paborojaresis, MOJAYMHATHCS
[paBujiaM BHYTPEHHEIO TPY/IOBOTO pacriops/ika. Boiipoc e 0 TOM, MOSBHTCH HIIH
He [I0SBUTCH B pe3ylbrare 3TOI0 aBTOPCKOE MPOU3BE/ICHHME = BOMPOC HOPM
rpaknanckoro mpasa. [losTomy  TOBOPATL O «TIPUHATHI»  pabOTHHKOM
caykebHoro 3aanus He BEPHO. To ecTh, UTO K¢, OH BIPaBC U HC MpUHSTH?!

Uto e KacaeTcss paMouyHOro JI0roBopa, To MOMbITKa OUCHHTD OTHOLLCHHS €
ero yd4eToM JIOOOTIBITHBI, HO HA/I0 ClIC A0KA3ATh CAMY BO3MOKHOCTH TPUMCHEHHA
HOPM O HEM K TPYIOBBIM OTHOLICHHSM, KOTOPBIC camMu 1o cebe ABIAIOTCH
JUISMMACH M, KaK IIpaBuio, He HYKIAloTCd B Takoii KkoHcTpykumu. He
MCKJIOYalo, 4TO B JOropope ¢ PabOTHUKOM —MOTYT ObITh YCTaHOBJICHbI
ompeseneHHble NpaBuia, cpadaThiBaloLIMe CXOLHO, HO DTO, €CIU CYIAWTb IO
npaKTHKe, peaKue Cllydau. [To obuiemMy npaBuiy pabOTHHK HE TOJIBLKO o0s3aH
NPUHATBCA 32 PabOTy, HO OH JIOJIKEH TIOHHATLCH COOTBETCTBYIOIEMY PEKHUMY.
Ccpuika Ha nocraHosinenue Inenyma BepxosHoro Cyna P® or 17 mapra 2004 1
He NpaBOMEpHA, TMOCKOJIbKY, O4YEBH/IHO, 1TO petb wier o ero 1.l (HO B HEM O
JpyroM, 0 HeHa/UIeXalleM HCITOJIHEHIH paboTojiaTe/ieM CBOMX 00s3aHHOCTEHN ).

Oco6o ciienyeT BbICKA3aTbCs O KBaTH(GUKALMHA OTHOLICHUH W3 JIOroBOpa
jaka3a. JTOT BOMPOC TPYIAHO CYUTaTh pPA3PCHICHHBIM, MOCKOJBKY TpodneMa
BLI3BAHA TEM, YTO dYelloBeueckas AeATENbHOCTD, C€C crocoObl M TEXHOJIOTHUA

waMenmich. Jla, coslaHue KOMITBIOTEPHOH MpOrpaMMbl HJH KUHOQUIBMA HE
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[TOXOKHU He 0ObluHbIe JeHCTBUSI, BKIIOUAEMbIE B IPE/IMET JIOTOBOPA nojpsia. Ho,
TeM He Menee, co3jlanue 00bEKTOB, O KOTOPBIX MOBOPHT CT. 1296 'K P®, Takxe
6uUT0 GBI IeTecoo0pasHo OTHECTH K «pafore» (MMEHHO TOITOMY neHcTBUA B
TPUBOAMMOM COMCKATENICM cyne6nom aene (C. 234) Tak u oreHennl). MaCTUTYT
«JIOTOBOpA 3aKasay, npenycmannBaeMHﬁ cr. 1296 'K P®, nossuics TOJILKO
MOTOMy, YTO y Hac OTCYTCTBYET yHMBEpcalbHas MOAC/b A BCEX MPOLECCOB
co3nanusi 00beKkToB. [IpH 2TOM BHIPAKEHHE «10TOBOPBI NOAPAAHON TPYMIb» HE
OMKHO 03HAYaTh, YTO BCE TAKK.e JOroBOpbl OMUPAOTCA Ha HOPMBI [71aBbl O
noapse Kak o CO31aHHM «OBELIECTBICHHOTO pesy/bTatay.

Bhicka3biBaHHsl COMCKaTessi OTHOCHTENbHO — XapaKTepHCTHK  TIPHPOJIBI
JI0rOBOpa 3aKaza He CHMTAI0 TOYHBIMH. OH oTMeYaeT, YTO «KBaIU(PHUIHPYIOULIM
ero NPU3HAKOM SBJIAETCS TOT (aKT, 4To MOJAPAIIMKOM HE moxketr ObiTh aTop (C.
270), HO 3TO O03Ha4aeT, YTO OTCYTCTBYHOLICE 00CTOSTENILCTBO BO3BOJIMTCA B PaHr
pematoero ... Janee. Couckaresb HE CHATACT nannbil gorosop cmemanubiM (C.
252-253), cchlTasch Ha HanW4ie HOPM, PCryTUPYIOHX COOTBETCTBYIOLIHE
oTHouenns. Ho «TOMMEHOBAHHOCTBY - Apyras uepTa I0TOBOPOB. 1 passe 10
JAHHOMY JO0TOBOpY HE MpPELyCMaTpUBAcTCs COBCPUICHHC pa3HOHArpaBICHHBIX
neiicTBuit? OTKa3 B MpU3HAHWK CO3/1aHUA knHo(uIbMa «paboToi) MOHATCH, 1O
MCTOPUYECKH BCAKME JCHCTBHA [0 OpraHu3alliti paboT TaKKe OTHOCHIHCH H
OTHOCSITCS K «TIOJAPAIY».

B »Toii CBSI3M V HAC TPU BO3MOKHBIX BapruaHTa JICUCTBUH.

[TepBblii COCTOUT B TOM, yTrOBI LIMpE MOHUMATh 00BEKT, BOZHUKAIOUIUHN NTPU
nojipsje (4acTto OH He MMeEeT MaTepuasibHOil CcyOcTaHIuu, HO yCIyron He
SIBJISIETCS ).

Bropoii  3akmouaercs B TOM, yToObl  BBIJIEJIUTH  YHUKAJIbHYHO
HAMPABJIEHHOCTh JIAHHOTO JI0r0BOPa, TIPHIAIOLLYIO eMy KavecTsa J0roBopa sui
generis, U JIOTOBOPHTLCA O € enuHo06pasoM monumanui. Ho ne sACHO, Kak

JTOOUTBCS CErofHs Takoro €IMHCTBA TNPH «MCCTPOTE? MelcTBHI MO JOTOBOPY

3aKasa.
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Tperuii npejanosiaraeT npu3zHaHue JI0IOBOpa 3akasza HaxoJsIIMMCS He B
OIHOM psny ¢ 0a30BBIMHM J10TOBOPAMH CUCTEMbI JOTOBOPOB, a TaK Ha3bIBAEMOM
«CTeLMATBHON JIOTOBOPHOH KOHCTpYKUMe». ToT ¢akT, 4To ero HOMHHHMPOBAIH
KaK HMMEHHO «JIOTOBOp», CHIC HE CBUICTEILCTBYET O €ro J0CTaTOYHOM
cBocoOpa3uu (Takke Kak He SBJSIOTCS CaMOCTOATCIbHBIMU  JOTOBOPAMHU
«yONU4YHBIM JOroBOpP», «IAOFOBOP B MONb3y TPEThEro JIHLA», <«J10roBOp
NpucoeMHEeHUA» U Ap.). Takue KOHCTPYKLMM MOTYT OPUMEHATLCA K Pa3in4HbIM
JIOrOBOpaM 1 pelleHMs] KaKux-I1M00 creldalbHbIX 3ajaad (4aue Bcero, s
0co0oro pacnpejeneHus nNpas U 00A3aHHOCTEH ); B JAHHOM CJ1y4ae ¢ €ro NoMOULbIO
pacripe/leNisiFloTCs  MMYLIECTBEHHbIe  IIpaBa Ha  I[IPOM3BEJEHMA B  COCTaBe
MOJy4eHHOTO pe3ylibrata Takux padoT. A B 4acTH HOPMATHBHO-IIPABOBOIO
peryjiupoBaHHsi KOHKPETHBIX OTHO IEHUH (HanpuMep, 110 nepejlade MarepralibHbIX
HOCHTEJIeH) MOTYT TPUMEHSATHLCS  HOPMbI  COOTBETCTBYHOLIMX  [PABOBbIX
WHCTUTYTOB (BK/IIOYas KYTUTIO-TIPOJAKY ).

Criocob6oB oopMIeHHS Mepexoaa UCKIYMTELHOTO IMpaBa OT aBTopa K
MOAPSIYMKY Oonblre, 4eM Ha3BaHuble couckarenem na C. 241 (cpaBHUTE HOpMY
cT. 1240 I'K P® u npakTHKy ee peanusaluin).

OTMeYeHHBIe TIOTPEIIHOCTH HE MpeAoNnpeeisioT o0Iel MOoNIoKUTCIbHOH
OlLeHKM  padoTbl, TEKCT  JArccepTallud  BIIOJIHE  YMTAETCsA,  H3J10KEeH
npodeccuoHaIbHbIM SI3bIKOM, TIOJIOKEHUs apryMEHTHPOBaHbI.

B 1enoM ke H0KeH ObITH CleNaH CleJYHIUHH BbIBOA: JHCCEpTaLU
Bsuyecnapa CranucinasoBuya Butko «IIpaBoBas npuposa j0roBopos mno Co3aaHuio
IIPOU3BEIEHUN» ABJIAETCH CaMOCTOSTE/IbHOM TBOPYECKOH Hay4HO-
KBaJIM(GUUMPOBAHHOK padoToil. [lpeacrasiieHHble B HEH MMOJOKEHHUS, BbIBOJIbI 1
PEKOMEH/IALIMK B COBOKYITHOCTH JOJIKHBI ObITh OlIEHEHbI KaK peLIeHHe Hay4YHOH
3a/1a4M, UMEIOILEH 3HaYeHue JUis pa3BuTHs aBTopckoro npasa. Pabora obGuianaer
BHYTPEHHHM C/IMHCTBOM, MOJYMIICHA JIOTMKE CIWHOTO 3aMbICia, MMOTYYCHHBIE
pe3yibTaThl 0071aat0T HOBU3HOMH, B JOCTATOYHOM CTEMEHU apryMCHTHPOBAHBI H
CBHJIETENILCTBYIOT O BHECEHMH JIMYHOT'O BKJaza COMCKATENSA B HAyKy aBTOPCKOTO

[mpaBa. ABTope(bepaT OTpaXacT OCHOBHOC COACpKAHHC JTHCCECPTALMOHHBIX
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[OIOJKeHUi1, JIACCepTallis  COOTBETCTBYIOT TPeOOBAHUSAM, MNPEABABIAEMbIM K
KaHAMIATCKUM JHUCcCepTalMaM, W3J0KCHHBIM B Paznesne Il Tlonoxenus o Mopsake
MpUCYKACHUS  YYCHBIX  CcTereHed,  YTBEPKACHHBIM [locTanoBieHneM
[IpaButensctBa P® or 24 centadps 2013 r. Ne 842 (pen. ot 28.08.2017) «O
MOpsIKe MPUCYKACHUS YUEHBIX CTEMCHEH», a COoMcKaredb — B.C. Burko -
3ac/Iy’KMBAeT MPUCYKIEHUA YUEHOH CTEeNeHH KaHiMaaTa OpUAMHCCKHX HayK Mo
cremanbHocTd 12.00.03 — rpaxaaHckoe MpaBo; MPeANpUHAMATENLCKOE MPaBo;

ceMeiiHoe IPaBo; MeXk/yHapo/HOe YaCTHOE MPaBo.

Odu1MaibHbIH OMIIOHEHT,
npodeccop, LOKTOp OPUANYECKUX HayK

Anpec: 443114, r. Camapa, yn. [1lepuuxa, a. 16, kB.12.;
e-mail: vahohlov@mail.ru;
Ten. 8-9272081133

XoxyoB Bagum ApkaabeBUY
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Topoa Camapa Camapckoii 061acTH
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51, Kysneuosa Mapuna AnekcaHJIpoBHa, BpEMEHHO MCITONHAIONMI 06513aHHOCTH HoTapuyca EdanoBoii
Annbl MBanosusl ropona Camapsl Camapckodl 0071acTH, CBHACTENBCTBYIO MOANHHAOCTE MOAMHCH XOXJI0Ba
Banuma ApkaibeBHya.
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