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HCKYCCTBA, OXpaHfieMbl€ aBTOPCKHM npaBoM», IIPCACTABICHHYIO SHeHkKo



Oxkcanoit KOHCTaHTHHOBHO# Ha COMCKaHHe YYEHOM CTENeH: KaHauaaTa
IOpUIMYECKHX HayK (crenuanbHocTh 12.00.03 — rpaxmanckoe mpaso;
IpeInpHHIMATENBCKOE IPaBO; CEMEMHOE MPaBo; MEXAYHAPOTHOE YaCTHOE

MpaBo)

HuccepranmonHoe ucciepoBanne Okcanbl KOHCTAaHTHHOBHBI  SIHEHKO
BBIIIOJIHEHO HA aKmyanvHyl0 memy, KOTOpas TpPeACTaBIET CyHUIECTBEHHBIN
HHTEPEC B CBETE€ pPAa3BUTHS POCCHICKOTO aBTOpPCKoro mpasa.  CoucKaTels
CIPaBEUIMBO OTMEYAeT, YTO NPOU3BEACHHUSA YIHYHOTO M CAaMOOBITHBIX BHIOB
M300pa3UTENEHOTO HCKYCCTBA B HACTOAINEE BpeMs SBIAIOTCA BaKHEHIIMMH H
AKTMBHO MCIIOJIb3yEMBIMU 3JIEMEHTaMH KYJIbTYPBl HAcENEHHs CTPAHBI, KOTOPHIE
MaJl0 HM3y4YEHBEl, B YAaCTHOCTH, C TOYKH 3pEHHS HEOOXOAUMOCTH H
11eJ1eCO00Pa3sHOCT HMX OXPaHBI KaK OOBEKTOB aBTOPCKOIO IIPaBa, IOCKOJIBKY
OTCYECTBEHHBIE LUBHIMCTEI MOKa HE IPOSIBUIHM CEPhE3HOTO MHTEpeca K TaKMM
IOPOM3BEACHUAM. 3a DPEIKMM HCKIIOUYEHHWEM, TaKde IPOM3BEICHHSA HE
paccMarpuBalOTCs B KavecTBe OOBEKTOB, OXpaHAEMBIX AaBTOPCKHM IPABOM,
KOTOpbIE HYXIAIOTCA B HaJUIeXallleM IpaBOBOM pexkume. Poccuiickas mpaBoBas
CHCTEMa TaKkKe HE BBIAETICT JaHHble MNpPOM3BENECHHS B  KaueCTBE
CaMOCTOSATEIBHOTO BHJa OOBEKTOB HMHTEIUIEKTYalbHOM COOCTBEHHOCTH M,
COOTBETCTBEHHO, HE YCTaHABIMBAeT B OTHOLIEHUM HHUX OCOOBIM IPAaBOBOM PEXHMM
(c. 3-4 muc.).

Kpome Toro, akTyaJsHOCTD TEMBI TIPEICTABICHHON paGOThl ONMPENEIeTCs

U3MEHEHHEM TMapajuIMbl KyJbTyphl. TBOPIBI NPOM3BEAEHHM, OTHOCAIIUMXCA K



yIMYHOMY BHJY H300pa3sHUTENBHOTO HCKYCCTBA, HE TOJBKO CO3NAIOT INEAEBDHI,
JOOCTYIIHBIE JJIl BOCIIPHATUS JIOOBIM TNOCETHTENIEM IyOIMYHOrO MeCTa, HO H
HEPEJKO BCTYNAIOT B JUAJIOr CO 3pUTENSIMH yXe B TPOHECCe CO3JaHUI DTHX
IIPOU3BEJCHUM, Olarofaps 4eMy pe3yldbTaThl UX JESTEIbHOCTH BOCIPUHHMAIOTCS
KaK HeoOXOJMMEBIE COCTaBIIAIONIKE JMO60ro coBpeMeHHOro obmiectsa. Ilpasa Ha
3TH Pe3yJbTaThl HYXAAIOTCS B MHOTOACIeKTHOM HccienoBanud. Heo6xogumo
YTOYHHTE, YTO B NpeACTaBIeHHOH paboTe peub UAET O rpadPuTH, CTPUT-APT,
Mypall¥, IPOU3BEACHHUIX apXUTEKTYphl, TPaJOCTPOHMTENLCTBA M CaJOBO-
IIaPKOBOTO HCKYCCTBa, ACKOPATHBHO-NIPUKJIAAHBIX H3AEIHAX TBOPYECTBA H
30Y€CTBA, KOTOpPble H3IOTaBIMBAIOTCI B MAaCTEPCKHX, HO IMPHUMEHSETCH s
yKpalleHuss CTeH U (pacajoB 3maHHUA U coopyxeHuii. K 3TUM xe BHIaM
IPOU3BEAECHUH  H300pa3sUTENBHOTO  MCKYCCTBA  JUCCEPTAaHT  OTHOCHT
OpUTHHAJIbHBIE HAAIMCH M PUCYHKH Ha Telle YeroBeka (GOAM-apT), CO3NaHHEIE
Ha OCHOB€ HCIOJb30BaHHUA OOIE3HAYMMON CHMBOJHKH, IIOCPEICTBOM
BU/IOU3MEHEHHUS MX CMBICIOB M Ha3HAUYCHWH, a Takke APYTHe BOILIOMICHHS
XYJOXKECTBEHHOI'0 3aMEIC/Ia aBTOPOB (palTepoB, XYZOKHHUKOB, HApOIHBIX
YMENBLEB U IIp.).

K HacrosieMy MOMEHTY HaKOILIEH JOBOJHHO 0OJIbIION 06heM HHGOPMAIN
O PpOIM U 3HAYCHHWH TIPOU3BENEHHH YIMYHOTO M CaMOOBITHEIX BHJOB
H300pa3UTENLHOTO KCKYCCTBA B JKH3HM MHOTHX TOKOJeHHMH. Poccmiickue
COIIMOJIOTH W IICHXOJNIOTH PacCMaTpUBAIOT UX KaK CPEACTBO KOHCTPYHPOBAHHMS

COLIMOKYJIIBTYPHOM peaTbHOCTH.



OTH 0o6CTOATENBCTBA YOSAUTENBHO MOATBEPKAAIOT AKTYalbHOCTE TEMBI
AHAJIM3UPYEMOI'0 JMCCEPTALMOHHOIO MCCIEOBAHUS H CBHAETEIBCTBYIOT O
€ro CBOEBpEMEHHOCTH.

Lenvio Ouccepmayuonnozo uccredosanus Aeisemcs TONyYeHHE HAydHO-
IPaKTHYECKOTrO Pe3ysIbTaTa B BUAE KOHLECNITYAIbHBIX MOJIOXKEHHH B MpeIIOKCHHH,
HAllPaBJICHHBIX Ha (OPMUpPOBAHHE TEOPETUUECKOW MIaThOPMBI IS NPHU3HAHHUI
TIPOM3BECHUHM YIUYHOIO M CaMOOBITHBIX BHJIOB M300pa3UTENILHOTO MUCKYCCTBA M
CIIOCOOCTBYIOLIMX OTPAXKEHHUIO MX CYIIECTBOBAHHS AEHCTBYIOIIEM IIPABOIOPSIKE
Poccutickoit ®enepaunn. ITocraBnennas O.K. SIHeHKO Ienp, Ha MOM B3IV,
OTpa)kaeT COBPEMEHHBIH BbI30B OOIIECTBA K LIMBHIMCTHIECKOM HAYKe.

JI1s JOCTHIKEHUS LIeTIM OIIpeJIeNIeH PAL UCCAe006aMeNbCKUX 3a0ay, yCIEITHOe
pellleHHe KOTOPBIX II03BOJIMIIO aBTOPY B JIOTHYECKOH MOCIENOBATENLHOCTH
JOCTHYb KENAEMBIX Pe3yJIbTaTOB, B TOM YHCIEC YTOYHHUTH IPa)JIaHCKO-ITPABOBEIE
XapaKkTepUCTHKH  aBTOPCKHMX IpaB, OIOCPEAYIOUMX 00O0pPOTOCIOCOOHOCTE
NPOU3BEJICHUN YIIMYHOIO M CaMOOBITHBIX BHIOB H300pasHTEIBHOTO HCKYCCTBA, 4
TaKXe BHECTH NPEIOKEHMs, HAIpaBICHHbBIE Ha MOJEPHHU3AIUIO TEOPETHYECKOM
m1aThOpMBl MHTEJUIeKTyallbHbIX IpaB TNPAMEHHMTENBHO K  IIPOHM3BENCHHAM
YJIMYHOI'O ¥ CaMOOBITHBIX BUAOB M300pa3HTENBHOIO HCKYCCTBA.

IIpu aHanuse obvexma u npeomema uccnedoeanus O.K. Snenxo
IPUMEHANA U YCIEIIHO codeTalla o0IeHay4yHble M ClelualbHble IIPaBOBEIE
METOIbI, KOTOpEIE AKTHBHO MCIOJNB30BAINCH B Ipolecce uzydeHus 160

HCTOYHHUKOB, B TOM YHCJIE HAYYHBIX TPYAOB, HOPMATHBHLIX IIPaBOBBIX aKTOB,



a Takxe MaTepHaloB cyneOHo# mnpaktuku. Ocobo crleayer OTMETHTEH
IIPUBJIEUEHHE 3apyOEHKHBIX HCTOUYHHKOB.

Taxum obpasoM, nuccepranuoHHas paboTa OCHOBaHA Ha HaJlexallel
TEOpeTHYeCcKOH miatGopMe U OOIMHUPHOMN FOPHANIECKOM 0a3e, YTO MO3BOIHIIO
HE TOJBKO AOCTHYH IIOCTABICHHOM IEeNH, HO M BEHIABHTH CYIIECTBYIOIIHE
npo6GaeMbl B IPAaBONPUMEHHTEIBHON IEATETBHOCTH, & TaKKe IPEIJIOKUTh
IIyTU UX pelleHus.

Hayunaa noeusna ouccepmayuonnoii pabomer 0OYCIOBIEHA TeM, 4TO B
OTE€YECTBEHHON IPaBOBOHM cHCTeMe OTCYTCTBYIOT HOPMEI, HEMOCPEICTBEHHO
perynupyrolye mnpaBa Ha ¢acagHble W300pPaKEHHs, apXUTEKTYPHBIE KOMIIO3UIIMH,
KOMILIEKCEL IPaJOCTPOMTENBCTBA M CaJOBO-TIAPKOBBIX  CTHIJIEH, [IEKOPATHBHO-
IPUKJIaHbIE M3EIIHs, 2 TAKOKe OPUIMHATIbHEIE HANIIMCH W PUCYHKH Ha TEIlE YeIOBeKa
(60oau-apt). B oTedecTBEHHOM IIMBUIMCTHKE HE IPOBOMICS AHAIN3 BO3MOXHOCTH
YCTaHOBJICHHA B OTHOLICHHWY TaKHUX PE3yJIbTATOB MMPABOBOT0 PeXHMa 110 aHAJIOIMH
C  YCIOBHAMH, NPEIYCMOTPEHHBIMH JUIS  KIACCHYECKHX  IMPOH3BEICHMI
n300pa3suTeNbHOrO HCKyccTBa. IIpoBefeHHOe HCCIEN0BaHHE MO3BONMIO aBTOPY
cienaTh BBIBOJ O HEOOXOZVMOCTH BBeAEHWS IS YKa3aHHBIX OOBEKTOB
CHELHANBHOIO IIPABOBOIO pPEXHMMAa, TaK KaK HWHTEJUIEKTyallbHBIE IIpaBa HA HHX
HUMEIOT CyHIecTBeHHbIe ocobenHoctH (c.10-11 muc.).

Hoeusna u oyenka 3nauumocmu chejaHHBIX BBIBOJOB HAIIUIA OTPAKEHHE B
IIOJIOXKEHMSAX, BEIHOCHMBIX Ha 3aIIUTY, KOTOPBIE OCTATOYHO apryMEHTHPOBAHBI U

OTPaXarT IIO3ULUM aBTOpa II0 pacCMaTpPHUBAEMBIM Hp06JIeMaM B paMKax



3asdBICHHONW Hay4yHoW cmenmanbHocTH 12.00.03 — rpaxpmaHckoe mpaBo;
NpeANPUHAMATEIIECKOE NIPABO; CEMEHOE IIPaBo; MeXIyHAPOHOE YaCTHOE TIPaBo.

IIpencrabieHHas quccepTalys OTBEYAET KPUTEPHIO BHYTPEHHErO €IMHCTBA U
JOTHYHOCTH H3JIOKCHHS MaTepHalla, IIOCKOJBbKY €€ CTPYKTypa COOTBETCTBYET
ITIOCTABJICHHOM e/ U 33Ja4aM. PaboTa BEITIOTHEHA COMCKATENEM CaMOCTOATENBHO
M B JTOW YaCTH TIIONHOCTBIO COOTBETCTBYET YCTaHOBJIEHHOMY TpeGOBaHHIO.
Copmepxanue pabGoTEl MOATBEPXKAAET, YTO aBTOP XOPOLIO 3HAET IIPeAMET
HCCIIEIOBaHUA U CBOOOHO OPHEHTHpPYETCs B MPOOJIEMAaTHKE aBTOPCKOro IpaBa.

Pa6oTa cOCTOMT M3 Tpex IiaB, B NEPBOM INaBe ONpENENsIeTCS IOHATHIHBIN
anmapar M NpeJCTaBlieHa IPaXJIaHCKO-IIPaBOBas XapaKTepUCTHKA IPOU3BEIEHHM
YIUYHOTO M CaMOOBITHBIX BHAOB HM300pa3MTENBHOIO HCKYCCTBA Kak OOBEKTOB
aBTOPCKUX IPaB; yaejeHo 0coboe BHUMAHUE DBOIIONHMY POU3BEACHUH YINUHOTO
BUJIa M300pa3UTENHHOTO HCKYCCTBA M M3MEHEHHIO MX CYIIHOCTH. Bo BTOpOii ritaBe
cOpMyIMPOBAaHEl Pe3yIBTAThl HCCIEHOBAHMS IPABOBBIX PEXIMOB YKA3aHHBIX
NPOM3BEJICHUA W OTPaK€HAa MX apryMeHTanusA. TpeThd I7aBa MOCBSIIEHA
OCOGEHHOCTSM TIpaB Ha NPOU3BEIEHHS YJIMYHOTO BHAA H300PasHTENBHOTO
UCKYCCTBa.

VIHTEpeCHO OTMETUTH, YTO, CPaBHUBAs OOBEM IIPAB aBTOPOB KIACCHIECKHX
MPOU3BEAEHAN HW300pa3UTENIFHOTO HMCKYCCTBA M CO3faTeledl NpOHM3BEIeHMU
YAHYHOTO BHJA M300pasHTENIBHOrO0 HMCKYCCTBA, COMCKATeNb HAIeN JOCTATOYHO
BECOMBIE apryMEHTHI, IIOATBEPXKAAIOMIKE, YTO Y MOCIEIHUX OTCYTCTBYET P
MUHTEIUIEKTYalIbHBIX MpPaB Ha CO3JaHHBIE TPOM3BEICHHUS, TepedeHb ITHX IpaB

HOI[p06HO MpeaCTaBI€H B pa60Te, 4 OCHOBHEI€ PE€3YIhTAaThl BHIHECEHBI B BUIE



TIOJIOXKEHUM Ha 3alMTy. BMmecTe ¢ TeM, y aBTOPOB TaKuX IIPOM3BEINECHHM €CTh
1IpaBa, KOTOPEIE OTCYTCTBYIOT y TBOPLIOB APYTUX NPOH3BEIEHHH, COMCKATENh HX
noapobHo ananuzupyer (c. 136 u ganee guc.).

PaccmarpuBaeMoe  AHMCCEpTAllHOHHOE  KCCIAENOBAHHE  IIPOH3BOIHT
GnaronpusATHOe BlieyaTiieHHe. [10T0XKeHHs, BBHICKA3EIBAEMEBIE aBTOPOM, B IIEJIOM
apryMeHTHpoBaHbl. PaboTa xapakTepusyeTrcs TBOPUECKOH CaMOCTOSATENHHOCTEIO.
CrpyKkTypa JUCCEpTAIIMOHHOTO WCCIEIOBAaHHA M CTHINCTHKA W3JI0KEHUS
COOTBETCTBYIOT BHYTpPEHHEH JIOTHKE IpeaMeTa H Led MCccleqoBaHusa. PabGore
IPUCYIlle METOJOJOTrH4ecKoe pasHooOpasme. CoucKarens MPOAEMOHCTPHPOBAI
CBOOOJHOE BNaicHHE CHCTEMHO-aHAUTHYECKHM,  (HOPMAIbHO-JIOIHYECKHM,
CPaBHUTENLHO-TIPABOBEIM, HCTOPUYECKHM, COLUMATHHO-NPABOBEIM  METOAAMHU
HayYHOTO TO3HAHKS.

BeiBojipl, oTpaxaromme Hambonee BaXKHBIE ~HAYYHBIE  PE3YIbLTAThI
IIPOBEICHHOT'O HCCIIEAOBAHM, [TOJNYYCHBI INYHO COMCKATENeM, aBTOPCKas OleHKa
HOBH3HBI C(OPMYITUPOBAHHBIX YMO3AKIIFOYEHHH U MPEIOKEHHM, UX OTIMIHE OT
TEOPETHYECKUX BO33PEHHH JAPYyrMX HCCie[oBaTeleil, a Takke PEKOMEHIAHH O
NPaKTHI€CKOM BHEJPEHHUHM IIPEJICTAaBIEHE] B TIOJIOXKEHUAX, BHIHOCHMEBIX Ha 3aIl|TY,
MHOI'M€ U3 KOTODBIX 3aCILy’KUBAIOT BHUMAHUS U IIONJEPKKH.

B nuccepranoHHOM HCCIeOBaHUH OTPaXKeH aBTOPCKHM MOAXO/ K PEIICHUIO
psla axkTyalbHBIX JOHCKYCCHOHHBIX BOIIPOCOB, CBSI3aHHBEIX C IPEAMETOM
UCCIIeI0BaHHUS. Hexoropele chenaHHele aBTOPOM  BBIBOIBI  MPENCTABISIOT
OeccniopHblii HHTepec. B 4YacTHOCTH, B TIEpBOM IIOJOXEHHH COMCKATeNb

JOKa3bIBaeT, YTO I[€]1€CO00pa3HO YHUGULIUPOBATH CHCTEMY OXPaHBI aBTOPCKHX



IpaB JIML, CO3JAIOIIUX OPUTHHANIBHEIE PUCYHKH, KAPTHHBI M HAIIKCH Ha BEIax,
HaXOAAIIMXCS B NMyOIMYHBIX MecTaX, a TaKXe Ha Tele ueloBeka (Gomu-apr),
BHECTH YTOYHEHWs B IIOHSATHS M COJAEpXKaHWE PA3HOBHUIHOCTEN MPOU3BEIEHUM
H300pasUTEeNbHOTO HCKYCCTBA, YCTAaHOBHTH B OTHOINEHHH TaKMX OOBEKTOB
CHELUAIbHBEIH IPAaBOBOM pEXHUM, OTBEYAIONIMN YaCTHHIM M ITyOJIHYHBIM
MHTepecaM.

Pa3paboTaHHbIe BO BTOPOM IOJOXXEHHH KPUTEPHH IPU3HAHUA NPOM3BEICHHUA
YIHYHBIM BHIOM H300pa3UTENBHOTO MCKYCCTBAa, OTPAXAIOT  CYIIECTBEHHBIE
IPU3HAKH TaKUX IIPOMU3BEJIEHUH M II03TOMY OHH JOJKHBI OBITE YYTEHEI HE TONBKO
IPEACTABUTEIAMH UBUINCTUYECKOH JOKTPHHBI, HO ¥ IIPaBONPHMEHHTEISIMH.

XapakTepu3sysi IPOU3BECHUS YIMYHOTO BHIA W300pa3UTEILHOTO HCKYCCTBA,
O.K. SlHenxko OGOCHOBaHHO yHeNWiIa BHHMAHWE NIPH3HAKAM HATHYHS WM
OTCYTCTBHSl paspellleHHs Ha CO3JaHHe TaKWX TMPOH3BEIEHHH, a TaKKe HX
HOCTOMHCTBA M HA3HAYEHMsS, IIOCKOJIBKY WMEHHO 3TH KPUTEPHHM SBISIOTCS
OasMCHBIMM IIpU [ENCHAW CO3NAHHBIX IIPOW3BEJCHHN HA IPABOMEpPHBIE H
HenpaBOMEpHEIE (C. 84 u nanee AuC.).

CoOBOKYNHOCTh KPHUTEpHEB, MO3BONAIOIINX KBATMGHIHUPOBATE pPE3y/bTATEI
TBOPYECKOM JIEATENbHOCTH HALMOHAIGHBIX MAacTepoB KaK IPOHM3BEAEHHMS
CaMOOBITHBIX BHJOB H300pa3sHUTENBHOIO HCKYCCTBA, BBIABIEHA HAa OCHOBE
OGIIMPHOM SMIHPUIECKOl 6a3bl, YTO MOATBEPKAAETCA PeaNbHEIMU IpUMEpaMH 1
oubmuorpaduueckumu ccsuikamu (c. 103-117 auc.).

B nuccepranmm cdopMymupoBaHBl W ApPYyrHE BBIBOABI M IIPEIJIOKEHHI,

KOTOpBIE HE BBIHCCEHBI Ha 3aIlllUTY, OJHAKO o6naz[a10T HOBU3HOH M HMMEIOT



TEOPETHYECKYI0 3HAYMMOCTh M IOTOMYy MOTYT OBITHh NpPEIMETOM HAy4HOM
IUCKYCCHU Ha 3aIHUTe.

B T0 *e Bpems B muccepTanuy, Kak ¥ B 000 TBOPUECKOM HCCIIEOBATENBCKOM
paboTe, CONEPKUTCA DS  CHOPHBIX TMOJOXEHHA M IIONOKEHUH, TPEOYIOMMX
JOTIOJIHUTENIFHOTO Pa3bACHEHHA:

1. Hanpumep, B paboTe apryMeHTHpyeTCS YTBEPXKICHHE O TOM, YTO
pe3ynbTaT, COJAECpXKAIMA IUIaruaT, cleXyeT NPU3HATh KBa3sHIIPOU3BEJACHHEM, Ha
KOTOPO€ MOrYT BO3HHKHYTh TONBKO KBa3WIpaBa aBTOPCTBA, MPEMSTCTBYIOIIUE
NPHOOPETEHHIO MHBIX WHTEIUIEKTYyalbHBIX IpaB HAa KBasHUIpousBelcHHe. 1o
MHEHHIO aBTOPa, MMEHHO JaHHas INpaBoBas KOHCTPYKIMS ITO3BOJISET INPUBIIEYD
CO37aTeNsl KBasHUIPOU3BEACHMS K aJMHUHHCTPAaTUBHOM WA JaXe YroJOBHOM
OTBETCTBEHHOCTH B T€X CJIy4asx, KOTIa Pe3yJbTaT ero AesTeIbHOCTH COJEPKUT B
cebe 3ampemeHHble SMeMEHTHl B BuAe mwiarmata (c. 37 muc.). Ilo Hamemy
MHEHHMIO, Ui pEHIEHHMs BOIPOCa O INPUBIEUSHUM JHIA K aIMHHHUCTPATUBHOM
OTBETCTBEHHOCTH HET HEOOXOAUMOCTH BBOIMTH KaTErOPHMIO «KBa3HABTOPCTBA,
IIOCKOJIBKY BOIPOCHI NMpPH3HAHUA IPOM3BENCHUS O0OBEKTOM aBTOPCKOIrO IpaBa U
BOIIPOCHI My6IMYHO-TIPaBOBO# OTBETCTBEHHOCTH 34 T€ MIIM MHBIE AEHCTBHUS JIe)KaT

B Pa3JIMYHBIX IMIIOCKOCTSIX.

2. B mnyskre 1 monOXKEHWH, BHIHOCHMBIX Ha 3amUTy, IpejANaraercs
YHAQUUMPOBAaTh CHCTEMY OXpaHbl aBTOPCKMX IIpaB JHI, CO3JAIONINX
OpUIrMHAaJIbHBIE DMCYHKHM M T.I. Ha BEINax, a TakXe Ha Telle 4dejoBeka. JlaHHOe

ITOJIOKCHHUE Tpe6yeT YTOYHCHHS, IIOCKOJIBKY HE€ sCHO, Ipeajiaract JId aBTOp



CO371aTh YHUOHIMPOBAHHBIA PEXHMM U1 BCEX BBIJICNCHHBIX MM OGBLEKTOB, JHGO
pacImpoCTpaHHUTh Ha HHUX [paBUia 00 HHBIX OOBEKTaxX, M IJII 5TOH obIiel

KaTETOpHUHU OIPEAETUTH 00U MPABOBOM PEXKUM.

3. ABrop mpeanaraeT BHIOENATH YAHYHBIH BHA H300pasHTENBHOIO HMCKYCCTBA,
OTHOCS K HEMY B TOM 4YMCJI€ CKYJBITYPHBIC, KOMIUIEKCHl TPaJlOCTPOUTENIBCTBA H
CaJloBO-IIAPKOBBEIE CTHIIM, pa3MEIICHHBIE C COIjacusi COOCTBEHHHUKOB WIIH
3aKOHHBIX BIIAJIENbLEB Ha BelaX, JOCTYIHBIX A CBOOOJHOrO U (MITH) 0603peHHs.
Onnako 6e3 MOMONHUTENBHBIX YTOYHEHHI HE SCHO, KaKkuM oOpa3oM caJioBO-

IIapKOBBIE€ CTHJIA U KOMILIEKCHI I'PaJlOCTPOUTENLCTBA MOTYT OBITh pa3MelieHbl Ha

BeIax.

4. TlpexcraBnsiercs HEyJayHBIM BBIAETEHHE «CAMOOBITHBIX» BHIOB OGBHEKTOB,
IIPSKAE BCEr0 — TEPMHHOJOIMYECKU. Tpebyercs IOIONHHUTENBHBIE MOSCHEHHUS,
KaK OTIMYaTh HEKOTOPbIE BUABI YIMYHBIX MPOHM3BEACHHM OT CaMOOBITHBIX M IS
KaK{X IIeJied aBTOp 3TH [Ba BHJA BBIIEISECT, yYUTHIBAas CBOM IPEIOKEHUs I

OIIPCACIICHUSA €JUHOTO MPaBOBOI'O peXKUMaA.

5. Hemb3s cormacurcs ¢ BBefeHMEM B KadecTBe O0A3aTeNbHOIO KPHTEPHS
OXPaHOCIIOCOOHOCTH IIPOU3BeICHHUIA, paccMaTpuBaeMBIX aBTOPOM,
HEeIIPOTHUBOpEYHs OOIIECTBEHHBIM HHTEpECcaM, IPUHIUIIAM TyMAHHOCTH M MODAJIH.
B oTHOIIEHMH OOBEKTOB, OTHOCHMBIX aBTOPOM K CAMOOBITHBIM, BBOJMTCS €ILE

OfMH TpHU3HAK — HEOOXOJMMOCTh (HOPMHPOBAHHS MONOKHUTENBHEIX 3MOLIUH Y



YeJIOBeKa, IIPEJCTABISET COLMAIBHYIO 3HAYUMOCTh. IIpoW3BelleHHS OIIKHBI
IPH3HABATECS OOBEKTOM OXpaHBI, HE3aBHCHMO OT COOTBETCTBHS JaHHBIM
KPUTEPHSIM, YYUTEIBAs, OCOOEHHO, HX MCTOPUYECKYI0 M HAI[HOHAIBHYIO
HOABH)XHOCTB. JMOLMH, KOTOPbIE TOPOXIAaeT MPOM3BEIECHHUS, BOOOIIE HE JODKHBIL
YYHTBIBATLCS IIPAaBOM BBHIy KpalHel cyOBeKTUBHOCTH IpHU3HaKa.

Crates 1259 T'K ConepXHT HMIEpaTHBHYIO HOPMY: IPEIOCTABICHHME
IOPHIUYECKON OXPaHbl HE 3aBUCHT OT JOCTOMHCTB M HAa3HAYEHUS MPOU3BEICHHS.

BBejienre mpeaaraéMoro aBTOpOM KPHTEpPHs CTAaBHT NMOA YA4p BCIO CHCTEMY

IIpaBOBOM OXpaHBI.

6. B Ilynkre 3 momoxxeHHH, BRIHOCHMBIX Ha 3alIUTY, aBTOP TEPEYHMCISET BHIbI
IIpaB, KOTOPHIMH aBTOPEl YJIMYHOIO BHJA HCKYCCTBA HE HaJElIEHBI, OJHAKO HE
YTOYHAET NPHUPOAY MAHHBIX HCKIIOYEHWA — BO3HHKAIOT JIH OHM OOBEKTHUBHO,
OTpE/IeNICHbI JIN 3aKOHOM, OO aBTOp IpemaraeT, YYUTHIBAS UX OOBEKTUBHYIO

HEeOOXONMMOCTE  3aKPENUTh B  3aKOHE /Ui YCTPAaHEHWs  IIPABOBOM

HEONPECACIICHHOCTH.

7. B myHKTe 5 BBOAMTCS, B YACTHOCTH, IPHU3HAK M3TOTOBJIEHUS IIPOM3BE/ICHUS U3
moboro Marepuana. Ilo HamleMy MHEHHMIO, HeT HEOOXOIMMOCTH BBEICHHS
IIpU3HAaKa, KOTOPLIM, B MTOre, MOXKET OBITh MoOmM. B paGore He npusBoauTCs
00OCHOBaHMS, II0YeMy aBTOp He BKIIOYAaeT B YHCIO CAMOOBITHBIX BHIOB

OpOU3BEICHUM IIpeaMeThl ObITa, ONEXAY M  YKpalleHHs 4YeloBeKa, a



OrpaHHYHUBacTCA TOJBKO BHYTPECHHHE HJIHM BHCINHHUC YKpalOCHHSA 3Il3HI’IfI H

COOpYXKEHHUM.

8. B myHKTe 6 NONOXKEHWH, BEIHOCHMBIX Ha 3alllUTy, HE IPOCIEXKUBAETCSA LENThH
BBIIEIICHAA aBTOPOM AaKTHUBHBIX M IIaCCUBHBIX IPOHM3BENCHHH YIHYHOTO BHIA.
Ecnu Takoe BeineneHne 060CHOBaHHO, HEOOXOAUMO YTOYHUTD, KAK OHO BIIMSAET Ha

pasHMIly B IPaBOBOM PEKUME.

9. TpebyeT NOMONHMTENLHOTO PpAacKpHITHS  Hies aBTopa 06 OrpaHHYeHHH
IPaBOMOYHH  pacmopsKeHHs, B YacTH, KacalomeHcs OTYYXKICHHMA HIM
YHHUYTOXEHHs OOBEKTA, IIOCKONBKY CONMPIKEHO ¢ HEM3GEXKHBIM NpPHIMHEHHEM
¢usugeckoro Bpena. B paGore ykasmiBaercs, uto GOmH-apT — IIPOM3BEEHHE,
NpUHaAJIeXKallee ero HOCHTENI0 Ha MpaBe COOCTBEHHOCTH C OrpaHUYEHHBIM
IIPaBOMOYUEM PACIOPMKEHUSA; OYEBUAHO, HEOOXOIUMO YTOYHHTH, KAKAE UMEHHO
BO3MOXXHOCTH (CIOCOOBI) pacHOpSIKEHHS B JAHHOM CIy4ae OrpaHHYEHBL K
OIpPEJENNTh, BO BCEX JHM CiIy4asX PpacHOps)KeHHE CBA3aHO C IPHYMHEHHEM
¢usnueckoro Bpena. B 4acTHOCTH, yHaieHHe TAaKOTO NPOU3BEIEHHUS TEXHUYECKH

BO3MOXHO 0€3 Cepbe3HBIX NOCTIEACTBHI sl PU3UYECKOTO 310POBhS cyOBeKTa.

10. Ha c1p.27 nuccepranum aBTOp cchuraercs Ha m.28 IToctanoBnenus ITnenyma
BC PO u Ilnenyma BAC P® or 26 mapra 2009 r.Ne 5/29 , rue comepxurcs
pa3piACHeHHE, 4TO 10 cMeICy 'K pesynsraThl HHTEIEKTyaNbHON JESTENBHOCTH

MIPEANoJaraloTCd CO3JaHHBIMH TBOPYECKAM TPyAOM, TO €CTh IIPH3HAIOTCA



IIPOU3BCACHUSIMH, II0OKA HE JOKa3aHO HWHOE. Ho 310 monoxenue He MNOATBEPKIAAECT
IIpU3HAaHUA CylaMH KOHLENINN OPUTHHAIBHOCTH, KaK moJjaraeT aBTop. B
Pa3bICHEHHHN BBICHIMX CYAOB PE€Yb UACT TOJIBKO 00 YCTaHOBJICHHWH TPEIYMIIIHH

TBOPYECKOI'0 XapakKTepa IIpoOnu3BCACHUA.

11. Cnopno#i saBngercs nosumms aBTopa (c.3lamccepramin ) O TOM, 4YTO
3aKOHOJATENh YCTaHOBHWJI 0OIlee INpaBWIO O JUATEKTHYECKOH 3aBHCHMOCTH
BEIIHBIX MpaB W HCKIIOYUTENBHOIO IIpaBa, W TOJIBKO B IOPSAIOKE HCKIIOYEHHUS
JIOILyCTHII KX CaAMOCTOSTEIIFHOCTb.

IlpaBunbHEE, 9YTO pedb MIET HE O 3aBHCHMOCTH IPaB, & O B3aUMOBJIMSAHHH 3THX

IpaB pu COBIIAACHUH 1 HECOBNAJIEHUU UX C}’6’B€KTOB.

12. ABTOp yKa3pIBas, YTO NMPOM3BENEHMS, CO3JAHHBIE HA BellaX, HAXOMSIIUXCH B
MecTax CBOOOIHOTO NOCTYIa, HE BBIAEICHB OTEYECTBEHHBIM 3aKOHOAATEIEM B
Ka4eCTBE CaMOCTOATENBHOIO OOBEKTa aBTOPCKHX IIpaB, OJHAKO BO MHOTHX
CTpaHax MHUpa NPHU3HAIOTCH MPOU3BEICHUSIMH YIMYHOTO BHAA M300pa3sHTENBHOIO

HCKYCCTBA — HE€ IIPUBOJUT B IIOATBEPXKIACHHEC DBTOI'0 BBICKa3bIBAaHUSA HHUKAKHUX

HCTOIHHUKOB.

13. Ha c1p.50 nucceprammu aBTOp yKasbiBaeT, YTO YIMYHEIE DUCYHKH «He
SIBIISIOTCS TIPSIMO Ha3BaHHBEIM B 3aKOHE CAMOCTOSITEIbHBIM OOBEKTOM TPaXIaHCKO-
IIpaBOBOM OxpaHe». OnHAaKo, YYWUTHIBasS HE3aKPHITHIA IEpEedYeHb MPOU3BENCHMM

HCKYCCTBA, JAaHHOE 00CTOATENECTBO HE HMEET IpaBOBOro 3HAYCHHA. Cam aBTOp



3TO MPHU3HAET, OHAKO Ha CTP.3>6 AuUccepTaliy yTBEPXKAAeT, UTO MpaBa HX aBTOPOB

HE OXpaHAKOTCA 3aKOHOM. I[aHHOG IIPOTUBOPEIHNEC NOJKHO OBITEH CHATO.

14. BpsAn 1M MOXKHO COITIACHTBCS C IpeAjiaraéMbiM aBTOPOM OIpeIeIeHHEM
IPOU3BEJICHUSL YJIMYHOIO BHAA H300pa3sUTENBHOTO HMCKYCCTBA KaK OOBEKTHBHO
BEIPa)XEHHOT'O HAa MaTepHANBHBIX 00BEKTaxX, HaXOASIUXCA B MECTax CBOOOIHOIO
nocTyna M (Win) obo3peHHs, pe3yNibTaT TBOPYECKOH MIEATENLHOCTH YelOBEKa,
COZIEpXXAaHUEM KOTOPOIrO SBISIOTCS TpEIMETHl WM CHEHBl U3 PEalbHOM JKHU3HU
mu60  MHGONOTHH,  KOTOPBI  COOTBETCTBYET  KPUTEPHAM  HOBH3HBI,
HETIOBTOPUMOCTH, OPUTHHAIIBHOCTH M KYNbTYPHO-HCTOPHYECKOM IIEHHOCTH M HE
NPOTHBOPEUYHT OOIIECTBEHHBIM HHTEpecaM, IIPUHIKIIAM T'YMAaHHOCTH U MODAJIH.
Yacte npeqaraeMbIx B ONpelelieHHH MPH3HAKOB SABJAIOTCA  OOIIMMHU
NpU3HAKaMK JIOO0TO MPOM3BENEeHHS, YacTh — IIPU3HAKM, KOTOPEIE BCTYHAIOT B
IIPOTHBOPEYME C OOIMM IOHATHEM MpPOU3BelNcHHs (TpPeOGOBaHWS COOTBETCTBHSA
MyOIMYHOMY TIOPSOKY H T.II.).
Ornpenenenve MpomsBefeHUll yIHYHOTO BHIa M300pPa3sHUTENBHOIO MCKYCCTBA
(c.113) TaxxKe Henp3s MPU3HATH YAAYHBIM — B HEM MHOTO <JIMIIHHMX» [IPH3HAKOB;
He 00OCHOBaHa CBS3b C BOJie COOCTBEHHHMKA Belld, He OGOCHOBaHA CBS3b C

ITOJIOXKMTEILHON COLMATIbHON OpHEHTAIel TPOHU3BEICHHS.

15. BecbMa IMCKYCCHOHHBIA BBIBOJ COAEPXHTCA Ha CTp.155 mmccepranmu — o
MPOU3BEACHHH NPEJIAracTCs FrOBOPUTH, €CIIH Pe3ysbTaT OCHOBaH Ha HOBOM Hee,

SBJISETCS HOBEBIM IIO COJEpXKaHHIO, BEIpaXKeH B HOBOM (popMe, MHaye roBops, HE



UMeeT aHalloro. B naHHOM ciydae aBTOp SIBHO CKIIOHSETCS K CMEILICHHS
aBTOPCKO-TIDABOBOM M  MATCHTHO-TIDABOBOM CHCTEMe OXpaHBl, Ipejjaras
OXPaHOCNOCOOHOCTh TIPOM3BENEHHH CTABUTH B 33aBUCHMOCTh OT HOBH3HEI
COZEpKaHUs.

BMmecte ¢ TeM, HEOOXOIUMO OTMETUTh, YTO yKa3aHHBIE 3aMEUYaHMs HOCST
PEKOMEHIaTeIbHBIN XapaKTep U MPeAIIonaraloT BO3MOXKHOCTD X 00CYK/IeHHs Ha
3alliTe, MO3TOMY He CHHIKAIOT Ka4eCTBa M HayYHOH 3HAUMMOCTH IIPeACTaBAeHHOM
paboTEl, He BIMAIOT Ha e OOILYIO HOJIOKHTEIBHYIO OLEHKY.

Cooeporcanue aemopegpepama COOTBETCTBYET CTPYKType NMCCEPTALMH, B
HEM MNpeJICTaBICHbl OCHOBHBIE MJEH U BBIBOJBL, a Takke CHOPMYIHPOBAH BKIIAJ
COMCKaTeIsl B MPOBEIECHHOE MCCIEAOBaHUE, KOTOpoe OOJagaeT HAOCTATOYHOMN
CTCNICHBIO HOBH3HBI, HAyYHOH LIEHHOCTBI0O M MPAKTHYECKOM 3HAYMMOCTBIO;
COZepIKATCs CBe/IeHUs 00 OpPraHU3aliH, B KOTOPOIl BEINIONHANACE AUCCEPTAIs, 06
ONIIOHEHTAaX ¥ BEHyLICH OpraHM3alli¥, IPUBOIUTCS CIMCOK MyOJIMKaIMil aBTOpa,
OTPaXXaroIINX OCHOBHBIC HAYYHBIE PE3YIbTAThl, IOIYYEHHEIC INTHO aBTOPOM.

3AKJIIOYEHHE:

Hucceprauus  Slmesko Oxcanbl  KoncrantunosHe  «[IpoH3BexeHHst
YJHYHOIO H CaMOOBITHLIX BHIOB H300pa3HTEe/ILHOIO HCKYCCTBA, OXPAHAEMbIE
ABTOPCKMM NPaBOM», TOIHOCTHIO OTBEYaeT KBAIN(UKAIIMOHHEIM TpeOOBaHMsM,
IPEeIBSABIAEMBIM K AMCCEPTAlMsIM Ha COMCKaHWE YYEHOM CTeleHd KaHIWAaTa
IopuaAnYeckhX Hayk (mm. 9-11 IlonoXeHHs O MPUCYXIAEHWH Y4EHBIX CTEIeHEi,
YTBEpXAEeHHOTO nocTtaHoBieHneM [IpasurtensctBa P® ot 24 centsabps 2013 r. Ne

842 (B pem. or 28.08.2017), uro mo3BONSET CHENATH BBIBOA O BBEICOKOM



NpOo(ECCHOHATPHOM YPOBHE COHCKATENS W €r0 XOPOWIEM TEOpEeTHYecKOH H
MIPaKTUYECKOU 6a:§e. Pa6ota npezcTaBisieT co60il OpUTHHANLHEIM HAYYHEIH TPy,
HalMCaHHBIA COMCKATENIEM CaMOCTOSITENIBHO, B KOTOPOM COJIEPKHTCS peLICHHE
HayYHOH 3a/la4y, UMEIOIIeH 3Ha4eHHe JUIS PasBUTHS LUBHIMCTUYECKOM OTPACIH
3HaHWH, B YaCTH KacaloLIEHCs aBTOPCKOrO IpaBa, a TaKXKe M3JI0KECHHl HOBBIE
Hay4HO OGOCHOBaHHBIE PEIISHHS U pa3spabOTKH, BHOCAIIME CyIIECTBEHHBINH BKIIA
B pa3paboTKy aKkTyaneHOH mpobnems, a e aBrop — Smenko Okcana
KoHcTaHTHHOBHA — 3aciyXHBaeT NpPUCYXKNEHHS YYEHOH CTEleHHM KaHIuaara
IOpHIMYIECKUX Hayk Io crenuansHoctd 12.00.03 — rpaxnganckoe mpaso;

IPpEANPUHUMATENIBCKOE IPABO; CEMEHHOE MPaBo; MEeX/IyHAPOJHOE YaCTHOE [PABO.

OduunanbHeLi ONIOHEHT,
HokTop ropuauuecKkux Hayk, podeccop

3aBenyromas xadeapoit HUHTEJIEKTyalbHBIX MPaB

OI'BOY BO «MockoBCKHii rOCY 1apCTBEHHBIH IOPHAIUYECKH

yHuBepcutet uMeHu O.E. Kyraduna» JI.A. HoBocenosa
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