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OT3bIB
0(pHIHAJIBLHOIO ONIIIOHEHTA Ha AHCCePTAlHOHHOE HccaenoBanue JoOopbiHuHA
BuxTopa Osierosnua Ha conckaHue y4eHOH CTeneHH KaHIH/IaTa I0PUIHYEeCKHX
Hayk nmo cnenHanabHocTH 12.00.03 — rpazxkaanckoe npaBo, ceMeliHOe MpaBo,
npenpuHUMATE/ILCKOE IPAB0, MEeKIYHAPOJHOE YACTHOE NPAaB0O HA TeEMY

«Oco0eHHOCTH NPABOBOI0 PeryJHpPOBaHHS CJY:KeOHbIX H300peTeH i

Paccmotpennsie B nucceprauuu JobpeiHuHa B.O. BONPOCH SBISIOTCS
aKTyaJIbHbIMH U Ba)XHBIMH C TEOPETHYECKOH M ¢ NPAaKTUYECKOM TOYKH 3PEHHS.
3HauMTeNbHas YacTh Pe3yJIbTAaTOB HHTE/UICKTYaIbHOH MEeATENBHOCTH CO3JAeTCs
MMEHHO B paMKax CIIy’KeOHBIX OTHOUIEHHMH M Je(eKThl PeryJupoBaHHUsS B DTOH
cthepe HeuzOexxHO OYAYT MPENSITCTBOBATH WHHOBALIMOHHOMY Pa3BHTHIO CTPAHBI.
OnHako, HECMOTpPsI Ha BaKHOCTH 3a/1a4l COBEPILIEHCTBOBAHHUS 3aKOHOAATEIECTBA B
9TOoi 00NacTH IPaBOOTHOLIEHUs B cdepe cilykeOHBIX H300peTeHH ocTaroTCs
HEJOCTATOYHO M3y4YEHHBIMH B HayKe OTE€YECTBEHHOI'O IpaKJaHCKOro Mpasa, a 0e3
3TOr0 HEBO3MOKHO Y/IOBIETBOPUTENBHO U PEIIUTH BO3HHUKAIOIIKE IIPOOIEMBI.

Penensupyemass  paboTra  CONEpXKUT  KOMIUIEKCHOE  HCCIeOBaHUE
OCOOEHHOCTEH MpaBOBOTO  PETryJIHPOBAaHMUS  CIY)KEeOHBIX  H300peTeHUN B
HOPMAaTHBHBIX aKTaX, [PaBOBOM JOKTpUHE, Cy[AeOHOM IpakTHKe 3apyOexHBIX
ctpad ¥ Poccuu. B jguccepranuoHHON padoTe TakKe BBISBIECHBI OCHOBHBIC
npoOJieMbl W HEHOYeTHl B paccMarphBaeMoi cdepe, H, KakK CIeJCTBHE,
BBEIpaOOTaHbI pEeKOMEHJalluu 0 COBEPIUEHCTBOBAHMUIO  POCCUHCKOIO
3aKOHO/IATENbCTBA, PErIaMEHTUPYIOUIEro BONPOCHI CO3JaHHMSA M HCIIONb30BaHMUs
CITy>KeOHBIX M300PETEeHHIA.

Ilemn u 3ama4d JUCCEPTAIMOHHOTO HCCISHOBAaHUSI CHOPMYJIMPOBAHBL B
L[EJIOM KOPPEKTHO, XOTSI, MOJKET OBITh TOUHEee OBbLIO CHOPMYIHPOBATE LEIh HE KaK

«aHalii3 ¥ BhIpabOTKa peKOMEHJauWi», a KakK «BBIPa0OTKY pEKOMEHJIauuk Ha
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OCHOBE aHa/lM3a», T.K. aHAJIU3 3TO BCE XK€ CPEJCTBO JOCTIKEHHSA ONpPEACICHHOM
L[EeJIY, a HEe LeJIb.

Kpyr UCTOYHMKOB, NPHUBJICUEHHBIH aBTOPOM, AOCTATOUCH MJII PACKPBITHS
TeMbl. ABTOPOM  U3y4YeH OOIIMPHBIM MacCUB  JIUTEPATYphl, MPOBEIEH
BHUMATEJIbHBIA aHamu3 3apyOeXHOro 3aKOHOJATelbCTBA MHOTUX CTpaH U
cyneOHOH mpakTUKU. TIIaTenbHBIH aHaIHU3 MOJXOJI0B, CYIIECTBYIOUIHUX B Pa3HBIX
IOPUCAUKITUSX 1o paccMaTpUBaeMbIM BOTIpOCAaM, IIOJIKPEIIJIEHHbIH
paccCMOTpPEHHEM IIPAaKTUYECKOI0 IIPUMEHEHHUsI OTHX I[IOJXONOB B CYlIeOHOMH
IPaKkTUKWA SIBIIIETCS BaXXHBIM U HECOMHEHHBIM JOCTOMHCTBOM JIaHHOTO
JUCCEePTallMOHHOIO UCCIIEI0BaHUS.

IlepBas riaBa MMOCBSIIEHA UCCIETOBAHUIO YCIIOBUH CO3JaHUsI TEXHUUECKOIO
pe3ynbpTaTa, MO3BOJISIOLIMX OINpEIeIHTh €ro CIyXeOHBIH Xapakrep, IO
poccuiickoMy U 3apyOeXHOMY IpaBy. ABTOp IMPOBOJHT CPaBHHUTEILHBIN aHAN3
HOPMAaTUMBHBIX JIOKYMEHTOB, B KOTOPBIX COAEP)KAaTCs IOJIOKEHHS, Kacaloluecs
cnyxe0OHbIX H300peTeHuil. B pesynbrare NpoOBEIEHHOIrO aHald3a COUCKATEelb
ompenenseT IepedYeHb KpUTepHeB, Haubolee IOJHO YCTaHABIMBAKOLIUX
CIIy’)KeOHBIM XapakTep H300peTeHHs, apryMEHTUPYeT TOHATHE «CiIy)eOHOe
n3o00peTeHue», a TakKe KPUTepHil «KOHKpeTHoe 3agaHue paboTogarensy.
OnHOBpeMEHHO aBTOp JaeT OLEHKY yJYacTHHKAaM IIPaBOOTHOLIEHHH B cdepe
cy)ke0OHBIX H300peTeHUH Mo mpaBy 3apyOeXHbIX cTpaH ¥ Poccum, moapoOHO
Hcciienys TEPMUHBI «paOOTHHK» U «padO0TOaTeNb.

Bropas rilaBa guccepraliuy NOcCBsIeHa aHaJIU3y MOAX0/I0B POCCHIICKOro M
3apy0eXXHOro IIpaBa K BOIIpOCaM IIPABOBOTO PEryJUMpOBaHHUsI OTHOLIEHUH,
CBSA3AHHBIX C CO3JlaHHMEM TEeXHHMYECKOI0 pe3ylnbpTaTa U HCIOJIB30BaHHEM
cilyKeOHBIX H300peTeHui B OTAENbHBIX cTpaHax. [Ipu 3TOM JaHMccepTaHTOM
BBISIBJICHO, YTO B psijie 3apyOeKHBIX CTpaH ACHCTBYIOT CHeldalbHble 3aKOHBI,
KOTOpBIE pErIaMEHTHUPYIOT BOIPOCHI PACCMOTPEHHSI CIOPOB O CIIyKeOHBIX
U300peTeHHUsIX, B TOM HYMCJIE CIIOPOB O BEIIJIATE BO3HATPAXKICHUS AaBTOPaM

ClIy)xeOHBIX HM300peTeHMM. JlaHHBIE 3aKOHBI MPELyCMaTPHBAIOT CO3/1aHHE
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CIIELIMAJIBHOTO OpraHa, KOTOPBIA OCYIIECTBIIAET PAaCCMOTPEHHUE CIIOPOB MEXKIY
paboTHHKaMU U paboTomaTesIMH OTHOCUTEIBHO pa3yMHOM KOMIIEHCAIUHM 3a
cnyxkebHbple U300peTeHHsi BO BHecylaeOHoM mopsiake. [IpoBeneHHbIE aBTOpPOM
UCCIIEOBAHUSl  IIMPOKOIO  CIEeKTpa  3aKOHOJATEIBHOTO  PeryJUpOoBaHUS
Cly’)keOHBIX H300peTeHHit Moryr OBITh BecbMa IIOJEe3HBl IpPU pelIeHUH
TEOPETUYECKUX U IIPaKTUYECKMX 3a8J1a4, CBSA3aHHBIX C OXPaHOM U 3allUTOH
ciry>keOHbIX n300peTeHuil B Poccuiickoit denepanuu.

Kpome TOro, B ykazaHHOH IjlaBe COHCKaTeleM pacCMOTPEHBI OCHOBHEIE
IIOJIOYKEHHS] POCCUMCKOr0 3aKOHOJATENLCTBA B cepe OXpaHbl U 3aLIUATHI IIpaB Ha
cirykeOuble u300perenusi. Ocoboe BHMMaHue YIeJIeHO BompocaM (ukcaruu
MOMEHTa CO3JlaHHs CIIy’KeOHOro M300peTeHus], a TakKe YBEeJIOMJICHHs paboTHHKA
O CO3JAaHHOM TEXHMYECKOM pe3ysbTare, CIIOCOOHBIM K IIpaBOBOH OXpaHe,
IIOCKOJIBKY POCCUMCKHH 3aKOHOJATENb HE 3aKperuisieT Kakux-1ubo tpeboBanuil K
COIEpP/KaHUIO TaKOro yBelOMIIeHHs. B pesynprare aBTOpoM cQOpPMYIHPOBAHBI
peKOMEHJJaUMK, Kacalolluecss COAepKaHus, oObemMa ¥ CPOKOB  TaKOro
YBEIOMJIEHHSI, OCHOBAaHHBIE Ha IIOJIOXKUTEIBHOM MEXIYHApOJHOM OIIBITE,
KOTOPBIH AUCCEPTAHT Npe/jiaraeT UCI0Ib30BaTh.

B naHHOM r7aBe aBTOp JaeT OLEHKY OIyOJIMKOBaHHBIM CyAeOHBIM
peIIeHHsIM OTEYECTBEHHBIX CYJIOB M IMPHUXOJHUT K CIPaBeJIMBOMY BBIBOJY O TOM,
YTO CHOpPBl MEeXAy pabdOoTHUKaMU U paboTOHATENsIMH II0 IIOBOJY CIIyXKEOHBIX
H300peTeHuil TpaKTHUeCKH BCerAa SIBIISIFOTCS CIOKHBIMU IJISI PACCMOTpEHHS, a
NpakTUKa paspelleHus TaKux Jied eme He BelpaboTaHa cyaamu, W,
COOTBETCTBEHHO, II0 MHEHUIO aBTopa, HyXJaercs B  0000IeHUH W
cHUCTeMaTU3alHH.

B TpeTheli rimaBe quccepranydy aBTOPOM 3aTPOHYTHI OCHOBHBIE ITPOOJIEMBI U
NPOTUBOPEUMUs, CBSI3aHHBIE C IPAaBOBOM OXpaHOM M 3alUTON Clly:KeOHBIX
n300peTeHnui B JeHCTBYIOILEM POCCHICKOM 3aKkoHoaaTenbeTBe. [Ipu aToM ocoboe
BHUMAaHHUE yJIeJICHO cCaMOU aKTyalbHOM MpoliiemMaThke B paccMaTpuBaeMoil cdepe

— BOIIpOCY 00 dBTOPCKOM BO3HAarpa:KAcHHWH, BbI3BIBAOIICMY OOIBIIIOE KOJUMYECTBO
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cynebHpx nen. ONHOBpPEMEHHO [IUCCEPTAHTOM JaHa OLCHKAa BBEACHHOMY B
Poccun HMHCTUTYTY MeaMaluM, Kak OJHOMY U3 BHECYIeOHBIX CIOCcO0O0B
albTEpHATHBHOIO pa3pelLIeHUs] CIOpPOB, B TOM YHCIE CIOPOB, CBS3aHHBIX C
HHTEJUIEKTYyallbHOM COOCTBEHHOCTHIO. ClIelyeT COrNIaCHThCS C BEIBOJOM aBTOpa O
TOM, 4YTO IIpolleaypa MeIWaldH HE MOXEeT I[OJIHOCTBIO  3aMEHHUTh
CHELMAIM3UPOBAHHBIM OpraH IO pa3pellieHHI0 CIOPOB MEXJy pa0OTHHUKAMH H
paboToaTeNsIMi OTHOCHUTEIBHO CIyXeOHBIX H300peTeHUH BO BHeECYIeOHOM
HOpsIKE.

HawnGonpimmumit uHTEpeC BBI3BIBAIOT Kak 000011IeHue 3apyOeKHOTO OITBITa, TAK
U peKoMeHJalnuu, chOopMyIUpOBaHHBIE AaBTOPOM U  HalpaBlIeHHBIE Ha
COBEpILICHCTBOBAHHE POCCHICKOro 3aKOHOJATeNbCTBA B cdepe CIyKeOHBIX
u300peTeHunii, KOTOpEIE, 10 er0 MHEHHUIO, MOT'YT UMETh MOJIOKUTEIbHBIH 3D PeKT u
BBIBECTH  pPeryJupOBaHHE  pacCMaTpuBaeMoOro  HHCTUTYTa  CIIy»KeOHBIX
U300peTeHni Ha KaueCTBEHHO HOBBIM YPOBEHB.

be3ycloBHYI0 ~ MOpPakTUYECKyI0  I[EHHOCTh  NPEJACTAaBIAOT  COOOH
peKOMeHAauMu paboToAaTeNsIM, HanpaBIeHHbIE Ha CHUKEHUE BO3MOMKHBIX PUCKOB
KOH(JIUKTOB ¢ paDOTHUKAMH.

B To ’xe BpeMs, HeCcMOTpsi Ha HaJIWM4YHe HECOMHEHHBIX JIOCTOHUHCTB Yy
pereH3upyeMoii padoThl HEOOXOIMMO CENaTh ONpeaeIeHHbIe 3aMeYaHus:

L ABTOp B IpeaIoXeHUHU |, BBIHOCHMOM Ha 3alluTy, IIpeajiaraet
PaCIIUPHUTE IepeueHb KPUTEPHUEeB OTHECeHMs H300peTeHUusl K CIyXKeOHOMY H
BKJIIOYHTH B HEro HOBBIE KpPUTepHH, a HMMEHHO co3JaHue pabOTHHKOM
n300peTeHus: 1) B mepruoJ NeUCTBUS TPYAOBBIX OTHOIIEHUM; 2) OTHOCSIIErocs K
peaIMeTHOW 00acTH JesTeNnbHOCTH padoronarens. C BBeIEHUEM IIEPBOrO U3
YKa3aHHBIX KPUTEPUEB BIIOJHE MOMHO COIJIACUTBCS, B TO K€ BpeMsl BTOPOH
KPUTEPUH BBITVISIUT HEAOCTATOYHO OOOCHOBaHHLIM. He BronHe sicHO, nodemy
paboromaTelb JOJDKEH OBITh BCETNla OTPaHMYeH IpeMETHOH OoO0JacThio CBOeH
NESITEIEHOCTH, TPU TOM, YTO 3aKOHOJATENIbCTBO HE IPENSTCTBYET eMy B 000

MOMEHT 3aHATBCS HOBBIM BHIOM HAEATECIIBHOCTH, a BBI60]3 TaKOI'o HallpaBJICHHA
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MOXKeT TpeOoBaTh NpPEJBapUTEIBLHOIO NMpOBeAeHHUs HccieqoBaHuid. Tem Oonee,
B.O. oOpblHHH codeTaeT TakKoe He BIIOTHEe OOOCHOBAHHOE OTpPaHUYCHHE C
Ipe/JIoKeHUEM CUUTATh U300peTeHHs CITy)kKeOHBIMH M B TOM CIIy4ae, €Clli OHHU
CO3/1aHBbI 32 IpejesiaMu TPYIOBBIX 0053aHHOCTEH.

e B pamkax mnpeanoxeHus 3, BBIHOCUMOI'O Ha 3alllUTy, aBTOP
YKa3bIBaeT, 4YTO INpPaBO Ha BO3HArpaXxKJeHUe SBISETCA €JUHBIM U IMPUHAIICIKUT
paboOTHUKaM, COCTOSIIIMM B TPYJAOBBIX OTHOUIEHHSX ¢ paboTOmATENSIMH,
coBMecTHO. JlaHHBIM BBIBOJ BIIOJHE 3aCiIy’KUBaeT BHUMAaHMUsI, OJHAKO XOTEJIOCh
OBl BUAETh Pa3BUTHE ITOTO TOJOXKEHUS B MepeuHe MPaKTHYECKUX CIEIACTBUH ero
BO3MOXXHON UMIUIEMEHTALMH B 3aKOHOAATEILCTBO.

3. IIpencrasnsiercss BecbMa CIOPHBIM  IIPEUIOKEHHE JIUCCEPTaHTa
3aKpeluTh IIOJOKEHHE O TOM, 4YTO B Cily4yae, eciu pabOTHUK HE YBEJIOMHT
paboTonaTensi O CO3IaHHOM UM pe3ylIbTaTe, CIIOCOOHOM K IIPaBOBOM OXpaHE, TO
TaKoM pe3ynbTaT OyHeT SIBIATHCS CIIyKeOHBIM H paboTomaTenb MMeeT IpaBO Ha
10Jlavy 3asBKH Ha BbIJady ITaTeHTa B OTHOLIEHUH JaHHOT'O pe3ysIbTaTa, a B CiIydae
€CIM TaTeHT Ha TakKoMl pe3ynpTar ObL1 BBIJAH HA WMl TPEThero Juna, y
paboronaTens ecTb NnpaBo TpeOOBaTh MepeBOJa MATEHTHBIX IPaB Ha CBOE WM
(mono’keHwe S5, BRIHOCHMOE Ha 3amuTy). Ecou u3o0pereHne mo cylecTBYIOIIUM
KPUTEPHUSIM MOXET OBITh OXapaKTepHM30BaHO KaK «Ciy)KeOHOoe», TO OTCYyTCTBUE
YBEOMJICHUSI HHYEro He MNpUOaBIsieT K XapaKTepHCTHKE 3TOro oObeKTa MU He
numaer paboronaTess MpaB Ha Hero (COOTBETCTBEHHO, [00aBleHHE, YTO
paboTozaress B 3TOM ClIydae IOJIYIHUT IIPaBo Ha Takol 0OBEKT POCTO HE HYXKHO),
a eclm M300peTeHHe CO34aHO 3a paMKaMH CJIYXeOHbIX OTHOLIEHUH, TO
00s3aHHOCTH aBTOpa YBEAOMJIATH padoTofaTesss O BCeX CO3JaHHBIX UM
pe3ynbTaraXx MHTEJUICKTYalbHOW JesSTEeIbHOCTH OyHeT SABIATHCS —TSKeJbIM
OpemeneM it Hero (OCOOEHHO B KOHTEKCTE HEOOXOAMMOCTH COOIIONCHHMS
CEKPETHOCTHU Pe3yJIbTaTOB).

4, BbI3pIBaCT cepbe3Hble COMHEHHUs IIPEAJIOKEHHE IPeAyCMOTPETh B

3aKOHOOATeIIbCTBE IIEPEXO ] 00s13aHHOCTH BBIILIATEI BO3HArpaxJcHus pa6OTHHKy K
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nproOpeTarenio HCKIIOUUTENBHOrO IpaBa Ha H300peTeHHE (IOJOXKEHHE 7,
BBIHOCHMOE Ha 3aiuTy). He roBopsi 0 TOM, 4TO Takas HOpMa CO3/acT Cepbe3HbIe
noMexu Juisi o00poTa MCKIIOUMUTENbHBIX IIpaB, OHA TOJLKO BHeIIHe Oyner
criocoOCTBOBATh 3all[MTe HHTEpecoB paboTHHKA. B NeHCTBUTENBHOCTH, TaKoe
NOJIOKEHWE KpaifHe HEeBBITOJHO pab0OTHHKY, IIOCKOIBKY OHO OTKDBIBAET
BO3MOKHOCTE BOOOIIIe HE IJIATUTH aBTOPaM BO3HATPAKJICHUS IIYTEM OTUYKIEHHUS
npaB Ha U300peTeHUe JIUILY, HaXo (sileMycsl B Apyrol ropucaukuuu. la u nanexo
He KaKIbIH aBTOp OyJeT roToB K CIIOKHOMY H JOJTOMYy MpOIEecCy C JIHIOM,
HAXOJALIEMCS B IPYTOM IOpOJie WK CTpaHe, 71 Hero ropaszio npouie rnojxyyuTh
BO3HArpakxJieHue oT CBOero paboToaTens.

3 Heynauyno c(hOpPMYTUPOBAHHBIM BBITJISLAUT KpUTEPUI
000CHOBaHHOCTH pa3Mepa BO3HATpPaXK/JICHWsI aBTOPY: aJeKBAaTHOCTH IPOLEAYPEHI
YCTAHOBJICHHSI METO/1a pacyeToB, a TaK)Ke HeIIOCPEJCTBEHHO IIPOLIEyPhl PaCYeTOB
(ctp. 188), T.K. TO CyTH KpHTepUH He pacKphIBaeTCs, a JHIlb CJI0BO
«0OOCHOBAaHHOCTEY» 3aMEHSIETCS CJIOBOM «aJeKBAaTHOCTHY.

6. He  BrmojHe  TOUYHBIMH  MPEJCTaBISETCS  psAJl  BBIPAKEHUH,
HCIIOJB30BaHHEIX B  paboTe OHUCCepTaHTOM, HaIpUMeEp, XapaKTepUCTHKA
crykeOHBIX M300peTeHni KaK «3aBUCHMBIX» (cTp. 19), yTBepkaeHue Ha cTp. 126
paboTEl, YTO IPABO Ha IOJIYYEeHHE NATeHTa BO3BPALAETCs K PaOOTHHKY B CiIydae
He coBeplleHHus paboTojareneM OAHOro M3 ykaszaHHeIX B 1. 4 cr. 1370 I'K P®
nedictBuii (cTp. 126) — B JCHCTBUTEIILHOCTH, NIPaBO BO3BPAILAETCs, K PaOOTHUKY
ecit paboToAaTeN b HE COBEPILMUT BCE ITH AEHCTBHS, a HE OJJHO U3 HUX, U T.J., €CTh
P CTHIMCTHYECKH HEYJAuHbIX BBIPaKEHHUH (HAIpHMep, «HH B OJHOM U3

GOJIBINIMHCTBA 3aKOHOAATENILCTB MUpa», cTp. 18) U T.4.

OTMeYeHHBIE 3aMeyaHusi He CHIDKAIOT OOIero BechMa OJIarompUsATHOTO
BIIEUATIEHHUs OT peleHsupyeMoii paboTsl. ChopMylupoBaHHBIE 110 HTOTaM
UCCIIeZIOBaHMA BBIBOJBI OOOCHOBAaHBI M COJEP)KAT PELIEHHE aKTyaJIbHBIX sl

POCCHICKOrO TpaBOBENEHHs TEOPETHYECKMX M IpaKTHYecKux 3anad. Padora
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obranaer NIpU3HAKaAMU Hay4HO-KBATU(PUKALILOHHOTO HCClIeIOBaHU,
OTBEYAIOIIETO KPUTEPHUSIM, IIPEIBsBISIEMBIM K JUCCEPTALlM HA COUCKAHHE YIYEHOU
CTETEeHH KaHJWAaTa IOPUIMYECKUMX HayK, a ee aBTop, JoOpeiHuH Buktop

O.IIGI"OBI/I‘I, 3aCIyKHUBACT IIPUCYIKACHUSA EMY HCKOMOM CTETIeHH.

OdunuanbHbIi ONIOHEHT,

npodeccop kadeapbl HHTENIEKTYaIbHbIX [1PaB

®I'BOY BIIO «Poccuiickas 1mkosia 4acTHOTO [IpaBay,
KaHAUJAT IOPUIUYECKUX HayK B.O.Kanstun
Ten. +7(903)120-52-99
103132, Mockga, MasunKa, 8, cTp.2
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